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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s  i s a r evi ew of  an 

unpubl i shed cour t  of  appeal s  deci s i on1 af f i r mi ng an or der  

gr ant i ng summar y j udgment  t o Si l van I ndust r i es,  I nc.  ( Si l van)  

and i t s i nsur er ,  Gul f  Under wr i t er s I nsur ance Co.  ( Gul f ) .   Si l van 

and Gul f  wer e among t hose sued by Kennet h Behr endt  ( Behr endt )  

                                                 
1 Behr endt  v.  Gul f  Under wr i t er s I ns.  Co. ,  No.  2006AP2910,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Feb.  26,  2008) .  
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af t er  he was i nj ur ed when a t ank expl oded whi l e he was usi ng i t  

at  hi s j ob i n an oi l  change busi ness.   The t ank had been 

f abr i cat ed as a f avor  t o Behr endt ' s empl oyer ;  i t  was made as a 

s i de j ob by someone who wor ked at  Si l van at  t he t i me,  and i t  was 

subsequent l y cust omi zed f or  use i n t he oi l  change busi ness.   

Behr endt  c l ai med t hat  Si l van was negl i gent  i n per mi t t i ng t he 

t ank t o be made as a s i de j ob and vi car i ousl y l i abl e f or  i t s  

empl oyee' s conduct  i n maki ng t he t ank,  but  Si l van won di smi ssal  

of  t he c l ai ms,  and t he cour t  of  appeal s af f i r med.   Behr endt  

sought  r evi ew her e of  t he cour t  of  appeal s '  deci s i on.  

¶2 For  t he r easons set  f or t h bel ow,  we af f i r m t he gr ant  

of  summar y j udgment  on bot h t he v i car i ous l i abi l i t y  c l ai m and 

t he negl i gence cl ai m.   I n or der  f or  an empl oyer  t o be 

vi car i ousl y l i abl e f or  an empl oyee' s act ,  t he act  must  have been 

wi t hi n t he scope of  empl oyment .   We agr ee wi t h t he cour t  of  

appeal s t hat  summar y j udgment  i s appr opr i at e on t he cl ai m of  

v i car i ous l i abi l i t y  because t he onl y evi dence pr esent ed was t hat  

t he t ank was a s i de pr oj ect  t hat  was compl et ed f or  t he 

empl oyee' s own pur pose and t hus was out si de t he scope of  

empl oyment .   

¶3 As t o t he negl i gence cl ai m,  we r each t he same r esul t  

as t he cour t  of  appeal s t hough we ar r i ve at  t hat  r esul t  v i a a 

somewhat  di f f er ent  anal ysi s.   We agr ee wi t h bot h t he c i r cui t  

cour t  and t he cour t  of  appeal s t hat  t he f ocus her e i s pr oper l y  

on whet her  Si l van coul d have f or eseen t he ef f ect s of  i t s  pol i cy.   

We al so agr ee t hat ,  as a mat t er  of  l aw,  i t  was not  f or eseeabl e 

t hat  under  Si l van' s pol i cy of  al l owi ng empl oyees t o do si de 
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pr oj ect s,  a non- pr essur i zed t ank bui l t  as a s i de j ob woul d l at er  

be modi f i ed and pr essur i zed and,  year s l at er ,  expl ode and cause 

i nj ur y.   However ,  whi l e t he cour t  of  appeal s af f i r med t he gr ant  

of  summar y j udgment  on t he gr ounds t hat  t he l ack of  

f or eseeabi l i t y  meant  t hat  Si l van had no dut y t o Behr endt ,  we 

r ei t er at e our  pr i or  hol di ngs i n t he vast  maj or i t y of  cases t hat  

ever y per son i s subj ect  t o a dut y t o exer ci se or di nar y car e i n 

al l  of  hi s or  her  act i v i t i es.   Si l van was subj ect  t o such a dut y 

wi t h r egar d t o i t s pol i c i es on si de j obs,  and under  t hese 

ci r cumst ances t hat  dut y r equi r ed Si l van t o exer ci se car e t hat  

i t s pol i cy on si de j obs di d not  cr eat e an unr easonabl e r i sk of  

i nj ur y t o Behr endt .    

¶4 However ,  we t hen l ook at  whet her  Si l van br eached t hat  

dut y by f ai l i ng t o exer ci se t he car e a r easonabl e per son woul d 

use i n s i mi l ar  c i r cumst ances.   I n most  cases,  whet her  a 

def endant  br eached a dut y i s a quest i on of  f act  t hat  i s  

submi t t ed t o t he j ur y and t hus i s not  appr opr i at e f or  summar y 

j udgment .   I n t hi s case,  however ,  i t  i s  t he l ack of  f or eseeabl e 

r i sk t hat  convi nces us,  as a mat t er  of  l aw,  t hat  Si l van cannot  

be sai d t o have f ai l ed t o exer ci se or di nar y car e wi t h r egar d t o 

i t s pol i cy on si de j obs.   Fur t her ,  t her e i s no mat er i al  f act  i n 

di sput e as t o Si l van' s pol i c i es about  s i de j obs and i t s  

pr ohi bi t i on on empl oyees maki ng pr essur i zed vessel s as s i de j obs 

f or  per sonal  use.   Ther e i s i n addi t i on uncont r over t ed evi dence 

i n t he r ecor d t hat  Si l van t ook st eps such as havi ng hol es cut  

i nt o any t anks t hat  wer e consi der ed as scr ap——as wel l  as 

t est i mony of  t he t ank' s owner  t hat  t hi s t ank i t sel f  or i gi nal l y 
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had hol es i n i t ——and t hat  t he poi nt  of  cut t i ng hol es i nt o t he 

t anks was t o keep t hem f r om bei ng used wi t h ai r  pr essur e.   

Summar y j udgment  i s appr opr i at e on t he negl i gence cl ai m because 

under  t hese ci r cumst ances Si l van di d not  br each i t s dut y t o act  

wi t h or di nar y car e.  

I .  BACKGROUND 

¶5 Behr endt ' s c l ai ms ar i se f r om t he expl osi on of  a t ank,  

and t he t ank,  t o whi ch f i xt ur es wer e l at er  added,  was or i gi nal l y 

bui l t  as a s i de j ob by a Si l van empl oyee.   The quest i ons r ai sed 

i n t hi s appeal  t hus concer n Si l van' s pol i cy of  per mi t t i ng 

empl oyees t o use company equi pment  and scr ap mat er i al s t o make 

i t ems f or  per sonal  use.   Si l van manuf act ur es t anks t o be used 

under  pr essur e,  such as ai r  r ecei ver s and wat er  t anks.   

Pr essur i zed vessel s ar e subj ect  t o st r i ct  manuf act ur i ng codes 

and t hi r d- par t y i nspect i on;  af t er  each t ank i s  t est ed,  i nspect ed 

and cer t i f i ed,  i t  i s  l abel ed and r egi st er ed wi t h t he Nat i onal  

Boar d of  Boi l er s and Pr essur e Vessel  I nspect or s. 2  Si l van' s  

pol i cy per mi t t i ng s i de j obs pr ohi bi t ed empl oyees f r om maki ng 

pr essur i zed t anks,  and a syst em was i n pl ace t o pr event  

empl oyees'  per sonal  use of  any t anks t hat  wer e scr apped by t he 

company:  hol es wer e cut  i n any scr apped t anks t o make t hem 

wor t hl ess as pr essur i zed vessel s.  

¶6 As not ed above,  one of  t he s i de j obs made by a Si l van 

empl oyee i s at  t he cent er  of  t hi s case.   When Dani el  Li nczeski  

                                                 
2 Deposi t i on t est i mony i n t he r ecor d descr i bed t hi s pr ocess.   

I t  i s  al so det ai l ed at  t he web si t e of  t he Nat i onal  Boar d of  
Boi l er s and Pr essur e Vessel  I nspect or s,  www. nat i onal boar d. or g.  
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( Li nczeski )  deci ded t o open an oi l  change busi ness,  he needed a 

pi ece of  equi pment  t o col l ect  oi l  dr ai ned f r om vehi c l es,  and he 

went  t o hi s f at her - i n- l aw,  James Fi sher  ( Fi sher ) ,  who wor ked at  

Si l van.   Fi sher  and a co- wor ker  at  Si l van,  Rex Sommer s 

( Sommer s) ,  wel ded pi eces of  scr ap met al  t o cr eat e a l ar ge f l at -

bot t omed cyl i nder  wi t h a domed t op.   The t ank,  whi ch was sever al  

f eet  hi gh and hel d about  55 gal l ons of  oi l ,  was del i ver ed t o 

Li nczeski .   Test i mony i n t he r ecor d i ndi cat es t hat  af t er  t he 

t ank was f abr i cat ed,  t he syst em f or  col l ect i ng and di sposi ng of  

oi l  was modi f i ed over  a per i od of  weeks.   Li nczeski  got  Pet er  

Har di ng ( Har di ng) ,  a pl umber ,  t o pl ug sever al  hol es i n t he s i de 

of  t he t ank.   The pl umber  al so f i t t ed t he t ank wi t h val ves——one 

f or  t he t op t hat  al l owed oi l  t o be dr ai ned i nt o t he t ank but  

coul d be cl osed t o keep oi l  f r om spl ashi ng out  when t he t ank was 

moved,  and one at  t he bot t om of  t he t ank t o al l ow oi l  t o be 

dr ai ned out  of  t he t ank.   Ot her  changes wer e made t o make t he 

t ank mor e conveni ent  t o use;  f or  exampl e,  wheel s wer e added t o 

t he bot t om t o make i t  easy t o move ar ound,  and st uds wer e added 

t o t he s i de so t hat  wr enches coul d be hung on t he t ank.   

Li nczeski ' s  modi f i cat i ons ul t i mat el y i ncl uded havi ng one of  t he 

pl ugs t hat  had or i gi nal l y pl ugged a hol e t aken of f  t he t ank and 

subst i t ut i ng i nst ead a f i t t i ng t hat  coul d be hooked up t o an ai r  

hose.   Ai r  pr essur e coul d t hen be used t o empt y t he t ank. 3 

                                                 
3 The r ecor d i ncl udes deposi t i on t est i mony f r om Li nczeski  i n 

whi ch opposi ng counsel  conf i r med an answer  appar ent l y gi ven i n 
r esponse t o wr i t t en i nt er r ogat or i es:  

 Q:  .  .  .  Thi s i s t he t hi r d t o l ast  ent r y.   " At  
some poi nt  i n t he 1990s,  di d you deci de t o ut i l i ze a 
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¶7 The t ank was appar ent l y used wi t hout  i nci dent  unt i l  

June 15,  2004,  when Behr endt ,  an empl oyee of  Li nczeski ' s ,  was 

usi ng t he t ank wi t h ai r  pr essur e.   I t  expl oded,  and he was 

i nj ur ed.   Behr endt  sued Si l van,  al l egi ng negl i gence;  he al so 

sued Fi sher  f or  negl i gence and,  i n connect i on wi t h Fi sher ' s 

al l eged negl i gence,  al l eged vi car i ous l i abi l i t y  agai nst  Si l van 

f or  Fi sher ' s act s as i t s empl oyee. 4  Behr endt  al l eged t hat  t he 

shape of  t he t ank and t he wel ds hol di ng i t  t oget her  made i t  

danger ous t o be used wi t h ai r  pr essur e;  t her ef or e,  he ar gued,  

Fi sher  was l i abl e f or  f abr i cat i ng i t ,  and Si l van was bot h 

v i car i ousl y l i abl e as hi s empl oyer  and l i abl e i n i t s own r i ght  

f or  havi ng a pol i cy per mi t t i ng s i de j obs.   Si l van ar gued i t  was 

onl y t he subsequent  pr essur i z i ng of  t he t ank t hat  was t he r eason 

f or  t he expl os i on,  and t hat  i n any event ,  t he or i gi nal  

                                                                                                                                                             
por t abl e t ank syst em t hat  you woul d use t o col l ect  oi l  
dr ai ned f r om cust omer s'  vehi c l es and use t hat  t ype of  
por t abl e t ank t o t r ansf er  oi l  f r om t hat  t ank t o l ar ger  
hol di ng t anks usi ng ai r  pr essur e?"   And i t  says,  
" Answer :  Yes. "   Do you see t hat ? 

 A:  Yes.  

 Q:  Okay.  I s t hat  accur at e? 

 A:  Yes.  

4 Behr endt  al so sued Si l van f or  s t r i ct  l i abi l i t y ,  but  he has 
not  appeal ed t hat  c l ai m' s di smi ssal .   Behr endt ' s  ot her  c l ai ms,  
agai nst  Fi sher  and Har di ng and t hei r  i nsur er s,  wer e al l owed t o 
pr oceed because t her e ar e di sput ed i ssues of  f act .   Those cl ai ms 
ar e not  at  i ssue her e.   Behr endt  di d not  sue Sommer s,  t he Si l van 
empl oyee who assi st ed Fi sher  i n const r uct i ng t he t ank;  
Behr endt ' s c l ai m f or  v i car i ous l i abi l i t y  agai nst  Si l van i s i n 
connect i on wi t h hi s c l ai m of  negl i gence i nvol v i ng Fi sher .  
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const r uct i on was out si de t he scope of  Fi sher ' s empl oyment .   

Ther ef or e,  Si l van ar gued,  t he company was not  l i abl e under  any 

t heor y.  

¶8 Al l  t he def endant s moved f or  summar y j udgment .   The 

Mar i net t e Count y Ci r cui t  Cour t ,  Judge Davi d G.  Mi r on pr esi di ng,  

deni ed Fi sher ' s and Har di ng' s mot i ons f or  summar y j udgment .   The 

ci r cui t  cour t  gr ant ed Si l van' s summar y j udgment  mot i on on 

Behr endt ' s st r i ct  l i abi l i t y  c l ai m because Si l van di d not  

manuf act ur e t he t ank.   The ci r cui t  cour t  al so gr ant ed Si l van' s 

summar y j udgment  mot i on on t he negl i gence cl ai m and on t he 

vi car i ous l i abi l i t y  c l ai m,  r ul i ng t hat  publ i c pol i cy f act or s 

bar r ed a f i ndi ng of  negl i gence agai nst  Si l van because t he 

negl i gence was t oo r emot e f r om t he i nj ur y and because al l owi ng 

r ecover y woul d open t he door  t o f r audul ent  c l ai ms and woul d have 

no sensi bl e or  j ust  st oppi ng poi nt . 5  

¶9 Behr endt  appeal ed.   The cour t  of  appeal s af f i r med t he 

ci r cui t  cour t  deci s i on.   Behr endt  v.  Gul f  Under wr i t er s I ns.  Co. ,  

No.  2006AP2910,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Feb.  26,  

2008) .   The cour t  of  appeal s af f i r med di smi ssal  of  t he v i car i ous 

l i abi l i t y  c l ai m agai nst  Si l van because Fi sher  was not  wor ki ng 

wi t hi n hi s scope of  empl oyment  at  Si l van when he bui l t  t he t ank.   

                                                 
5 The ci r cui t  cour t  gr ant ed summar y j udgment  " wi t h r espect  

t o Si l van and Gul f  Under wr i t er s"  whi l e addr essi ng t he quest i on 
of  v i car i ous l i abi l i t y  i n passi ng:  " I t ' s  not  f or  t he benef i t  of  
Si l van.   I t ' s  s i mpl y a f r i nge benef i t  t hat  t hey' r e al l owi ng 
t hei r  empl oyees t o have .  .  .  . "   The ci r cui t  cour t  not ed,  " I  
don' t  have any pr obl em appl y i ng t he publ i c pol i cy consi der at i on 
at  t hi s poi nt  t o cut  of f  r esponsi bi l i t y  her e. "  
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I d. ,  ¶9.   The cour t  st at ed t hat  t he s i de pr oj ect s wer e " sol el y  

f or  t he empl oyees'  per sonal  benef i t "  and t hus wer e so l i t t l e 

act uat ed by t he pur pose of  ser vi ng t he empl oyer  t hat  as a mat t er  

of  l aw t her e was no vi car i ous l i abi l i t y .   I d. ,  ¶¶8- 9.   

¶10 The cour t  of  appeal s al so af f i r med summar y j udgment  as 

t o t he negl i gence cl ai m on t he gr ounds t hat  Si l van had no dut y  

t o Behr endt  because any har m caused by Fi sher  was unf or eseeabl e:   

" [ T] hi s l ack of  f or eseeabi l i t y  and absur dl y at t enuat ed chai n of  

event s .  .  .  suppor t s t he c i r cui t  cour t ' s  r ul i ng .  .  .  . "   I d. ,  

¶13.   The cour t  of  appeal s st at ed t hat  " [ t ] he onl y f act s 

r el evant  t o Si l van' s dut y ar e t he exi st ence of  i t s  pol i c i es 

per mi t t i ng s i de j obs but  pr ohi bi t i ng manuf act ur e of  pr essur e 

vessel s. "   I d.  

I I .  STANDARD OF REVI EW 

¶11 Revi ew of  a gr ant  of  summar y j udgment  i s de novo.   

Gr een Spr i ng Far ms v.  Ker st en,  136 Wi s.  2d 304,  315- 17,  401 

N. W. 2d 816 ( 1987) .   Summar y j udgment  i s appr opr i at e i f  t her e ar e 

no di sput ed i ssues of  f act  and t he movi ng par t y  i s ent i t l ed t o 

j udgment  as a mat t er  of  l aw.   Wi s.  St at .  § 802. 08( 2)  ( 2007- 08) .   

Thi s Cour t  v i ews t he f act s i n t he l i ght  most  f avor abl e t o t he 

non- movi ng par t y.   St r ozi nsky v.  Sch.  Di st .  of  Br own Deer ,  2000 

WI  97,  ¶32,  237 Wi s.  2d 19,  614 N. W. 2d 443.  

¶12 Vi car i ous l i abi l i t y  can be r ul ed out ,  as a mat t er  of  

l aw,  i f  t he evi dence pr esent ed suppor t s onl y t he concl usi on t hat  

t he conduct  i s out si de t he scope of  empl oyment .   Bl ock v.  Gomez,  

201 Wi s.  2d 795,  805,  549 N. W. 2d 783 ( Ct .  App.  1996) .  
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I I I .  DI SCUSSI ON 

A.  Negl i gence cl ai m 

¶13 We begi n wi t h t he quest i on of  whet her  summar y j udgment  

was pr oper l y gr ant ed on t he cl ai m of  negl i gence agai nst  Si l van.  

¶14 " The anal ysi s of  t he f our  el ement s necessar y t o st at e 

a c l ai m f or  act i onabl e negl i gence i s t he f i r st  consi der at i on f or  

a cour t  when deci di ng mot i ons f or  summar y j udgment  .  .  .  . "   

Hoi da,  I nc.  v.  M&I  Mi dst at e Bank,  2006 WI  69,  ¶25,  291 Wi s.  2d 

283,  717 N. W. 2d 17.   The f our  el ement s ar e " ( 1)  [ a]  dut y of  car e 

on t he par t  of  t he def endant ;  ( 2)  a br each of  t hat  dut y;  ( 3)  a 

causal  connect i on bet ween t he conduct  and t he i nj ur y;  and ( 4)  an 

act ual  l oss or  damage as a r esul t  of  t he i nj ur y. "   Rockwei t  v.  

Senecal ,  197 Wi s.  2d 409,  418,  541 N. W. 2d 742 ( 1995) .   " However ,  

i n Wi sconsi n,  t he el ement s of  dut y and br each ar e usual l y 

pr esent ed t o t he t r i er  of  f act  i n a quest i on aski ng whet her  t he 

def endant  was negl i gent ,  and t hen t he el ement s of  causat i on and 

damages ar e addr essed. "   Ni chol s v.  Pr ogr essi ve I ns.  Co. ,  2008 

WI  20,  ¶12,  308 Wi s.  2d 17,  746 N. W. 2d 220 ( c i t i ng Wi s.  JI ——

Ci vi l  1005 ( 2006) ) .   

¶15 The cour t  of  appeal s,  r el y i ng on l anguage i n A. E.  

I nvest ment  Cor p.  v.  Li nk Bui l der s,  I nc. ,  62 Wi s.  2d 479,  214 

N. W. 2d 764 ( 1974) ,  and Rol ph v.  EBI  Compani es,  159 Wi s.  2d 518,  

464 N. W. 2d 667 ( 1991) ,  af f i r med t he gr ant  of  summar y j udgment  on 

t he gr ounds t hat  t he f i r st  el ement ,  a dut y of  car e on t he par t  

of  t he def endant ,  was not  pr esent  her e.   Behr endt ,  unpubl i shed 

sl i p op. ,  ¶11.   The cour t  f ocused on t he i ssue of  
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f or eseeabi l i t y ,  r ul i ng t hat  i t  was unf or eseeabl e as a mat t er  of  

l aw t hat  a non- pr essur i zed t ank made as a s i de j ob by an 

empl oyee woul d l at er  be pr essur i zed and,  af t er  year s of  use,  

expl ode and cause i nj ur y.   I d. ,  ¶13  The cour t  sai d " [ d] ut y i s 

est abl i shed ' when i t  can be sai d t hat  [ an act ' s pot ent i al  t o 

har m]  was f or eseeabl e .  .  .  . ' "   I d. ,  ¶11 ( quot i ng Rol ph,  159 

Wi s.  2d at  532) .   The cour t  of  appeal s hel d t hat  i n t hi s case no 

dut y was est abl i shed as t o Si l van because i t  cannot  be sai d t hat  

i t  was f or eseeabl e t hat  Si l van' s al l eged act ,  per mi t t i ng 

empl oyees t o do si de j obs,  woul d l ead t o i nj ur y.   I d. ,  ¶13.  

¶16 We agr ee wi t h t he cour t  of  appeal s t hat  t he quest i on 

of  f or eseeabi l i t y  i s  t he pr oper  one on whi ch t o f ocus.   However ,  

we di sagr ee t hat  t he consi der at i on of  f or eseeabi l i t y  necessar i l y  

l eads t o a f i ndi ng of  no dut y i n t hi s case.   Our  anal ysi s i s  

f r amed by r ecent  case l aw i n whi ch t hi s cour t  addr essed 

quest i ons of  dut y and br each.   I n Ni chol s v.  Pr ogr essi ve 

Nor t her n I nsur ance Co. ,  2008 WI  20,  ¶¶45,  47,  308 Wi s.  2d 17,  

746 N. W. 2d 220,  we r ei t er at ed t hat  Gr i t zner 6 and Rockwei t  wer e 

" st i l l  good l aw i n Wi sconsi n. "   Ni chol s,  308 Wi s.  2d 17,  ¶¶47.   

Ther e we hel d t hat  " i n a negl i gence case,  a def endant ' s conduct  

' i s  not  exami ned i n t er ms of  whet her  or  not  t her e i s a dut y t o 

do a speci f i c  act ,  but  r at her  whet her  t he conduct  sat i sf i ed t he 

dut y pl aced upon i ndi v i dual s t o exer ci se t hat  degr ee of  car e as 

woul d be exer ci sed by a r easonabl e per son under  t he 

                                                 
6 Gr i t zner  v.  Mi chael  R. ,  2000 WI  68,  235 Wi s.  2d 781,  611 

N. W. 2d 906.  



No.  2006AP2910   

 

11 
 

c i r cumst ances. ' "   I d. ,  ¶45 ( quot i ng Gr i t zner  v.  Mi chael  R. ,  2000 

WI  68,  235 Wi s.  2d 781,  611 N. W. 2d 906) .  

¶17 As has been of t en st at ed,  " Wi sconsi n has l ong f ol l owed 

t he mi nor i t y v i ew of  dut y set  f or t h i n t he di ssent  of  Pal sgr af  

v.  Long I s l and Rai l r oad [ 162 N. E.  99 ( N. Y.  1928) ] .   I n t hat  

di ssent ,  Judge Andr ews expl ai ned t hat  ' [ e] ver yone owes t o t he 

wor l d at  l ar ge t he dut y of  r ef r ai ni ng f r om t hose act s t hat  may 

unr easonabl y t hr eat en t he saf et y of  ot her s. ' "   Al var ado v.  

Ser sch,  2003 WI  55,  ¶13,  262 Wi s.  2d 74,  662 N. W. 2d 350 

( c i t at i ons omi t t ed) .  

¶18 As we st at ed i n Hoi da,  " [ W] hat  i s wi t hi n t he dut y of  

or di nar y car e depends on t he ci r cumst ances under  whi ch t he 

cl ai med dut y ar i ses.   For  exampl e,  what  i s compr i sed wi t hi n 

or di nar y car e may depend on t he r el at i onshi p bet ween t he par t i es 

or  on whet her  t he al l eged t or t f easor  assumed a speci al  r ol e i n 

r egar d t o t he i nj ur ed par t y. "   Hoi da,  291 Wi s.  2d 283,  ¶32.   I n 

Hoi da,  t he pl ai nt i f f ,  a subcont r act or  who had been def r auded on 

a const r uct i on pr oj ect ,  had ar gued t hat  t he dut y of  or di nar y 

car e encompassed r equi r ement s f or  t he def endant  bank t o t ake 

st eps t o be sur e t hat  t hi r d par t i es wer e bei ng pai d f or  t he wor k 

t hey di d f or  t he par t y whi ch had t aken t he const r uct i on l oan.   

The bank was,  Hoi da al l eged,  r equi r ed by a dut y  of  or di nar y car e 

" t o i dent i f y t he subcont r act or s and mat er i al men f or  t he pr oj ect ;  

t o ver i f y t hat  suf f i c i ent  wor k on t he pr oj ect  had been compl et ed 

t o ' j ust i f y di sbur sement ' ;  and t o col l ect  l i en wai ver s f r om [ t he 

pl ai nt i f f ]  bef or e di sbur si ng f unds f r om [ t he t or t f easor ' s]  

l oan. "   I d. ,  ¶20.   I n hol di ng t hat  t he dut y of  or di nar y car e di d 
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not  ext end t o t hose af f i r mat i ve act s,  we sai d t hat  t he dut y of  

or di nar y car e " i s det er mi ned by what  woul d be r easonabl e gi ven 

t he f act s and ci r cumst ances of  t he par t i cul ar  cl ai m at  hand. "  

I d. ,  ¶32.   I n t hat  case,  among t he ci r cumst ances we consi der ed 

was cont r act ual  l anguage l i mi t i ng t he dut i es.   ( " These 

cont r act ual l y assumed obl i gat i ons and agr eed upon l i mi t at i ons 

f or  [ t he bank]  shaped i t s dut y of  or di nar y car e i n di sbur si ng 

t he pr oceeds of  t he const r uct i on l oan because t hey set  out  what  

t he par t i es agr eed was r easonabl e under  t he c i r cumst ances. "   

I d. ,  ¶38. )  

¶19 Addi t i onal l y,  we f i nd t wo comment s t o l anguage i n 

Sect i on 7 of  t he Thi r d Rest at ement  of  Tor t s7 hel pf ul  i n 

c l ar i f y i ng t he r ol e f or eseeabi l i t y  pl ays i n t he anal ysi s.   The 

Rest at ement  says,  " An act or  or di nar i l y  has a dut y t o exer ci se 

r easonabl e car e when t he act or ' s conduct  cr eat es a r i sk of  

physi cal  har m. "   Rest at ement  ( Thi r d)  of  Tor t s:   Li abi l i t y  f or  

                                                 
7 Thi s cour t ' s  l ong- st andi ng pr act i ce has been t o r evi ew and 

deci de whet her  t o adopt  sect i ons f r om t he Rest at ement s on a 
case- by- case bas i s as we deem i t  necessar y.   See,  e. g. ,  Gr een v.  
Smi t h & Nephew AHP,  I nc. ,  2001 WI  109,  ¶29,  245 Wi s.  2d 772,  629 
N. W. 2d 727.   We have pr evi ous l y not ed,  wi t hout  f i ndi ng i t  
necessar y t o adopt ,  hel pf ul  l anguage f r om sect i ons i n t he 
Rest at ement s wher e i t  pr ovi des f ur t her  suppor t  f or  t he r at i onal e 
f or  a hol di ng.   See Pamper i n v.  Tr i ni t y Mem' l  Hosp. ,  144 Wi s.  2d 
188,  205,  423 N. W. 2d 848 ( 1988)  ( st at i ng,  " We f ur t her  not e t hat  
t hose cour t s i mposi ng l i abi l i t y  [ on s i mi l ar  f act s]  have 
f r equent l y l ooked t o t wo sect i ons of  t he Rest at ement s——
Rest at ement  ( Second)  of  Tor t s sec.  429 ( 1965) ,  and Rest at ement  
( Second)  of  Agency sec.  267 ( 1958) . " ) .  
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Physi cal  Har m § 7( a)  ( Pr oposed Fi nal  Dr af t  No.  1,  2005) . 8  The 

comment s accompanyi ng t hi s st at ed pr i nci pl e ar e hel pf ul  because 

t hey make a c l ear  di st i nct i on bet ween t he det er mi nat i ons 

r equi r ed f or  dut y and f or  br each.  

Somet i mes r easonabl e mi nds cannot  di f f er  about  whet her  
an act or  exer ci sed r easonabl e car e under  § 8( b) .   I n 
such cases cour t s t ake t he quest i on of  negl i gence away 
f r om t he j ur y and det er mi ne t hat  t he par t y was or  was 
not  negl i gent  as a mat t er  of  l aw.   Cour t s somet i mes 
i napt l y expr ess t hi s r esul t  i n t er ms of  dut y.   Her e,  
t he r ubr i c of  dut y i naccur at el y conveys t he i mpr essi on 
t hat  t he cour t ' s  deci s i on i s separ at e f r om and 
ant ecedent  t o t he i ssue of  negl i gence.   I n f act ,  t hese 
cases mer el y r ef l ect  t he one- s i dedness of  t he f act s 
bear i ng on negl i gence,  and t hey shoul d not  be 
mi sunder st ood as cases i nvol v i ng exempt i on f r om or  
modi f i cat i on of  t he or di nar y dut y of  r easonabl e car e.   

I d. ,  cmt .  i  ( emphasi s added) .  

Cour t s do appr opr i at el y r ul e t hat  t he def endant  has 
not  br eached a dut y of  r easonabl e car e when r easonabl e 
mi nds cannot  di f f er  on t hat  quest i on.  These 
det er mi nat i ons ar e based on t he speci f i c  f act s of  t he 
case,  ar e appl i cabl e onl y t o t hat  case,  and ar e 
appr opr i at el y cogni zant  of  t he r ol e of  t he j ur y i n 
f act ual  det er mi nat i ons.   A l ack of  f or eseeabl e r i sk i n 
a speci f i c  case may be a basi s f or  a no- br each 
det er mi nat i on,  but  such a r ul i ng i s not  a no- dut y 
det er mi nat i on.  Rat her  i t  i s  a det er mi nat i on t hat  no 
r easonabl e per son coul d f i nd t hat  t he def endant  has 
br eached t he dut y of  r easonabl e car e.   

                                                 
8 These sect i ons ar e par t  of  Pr oposed Fi nal  Dr af t  No.  1 and 

ar e among t he sect i ons appr oved as of  August  2008 by bot h t he 
Amer i can Law I nst i t ut e Counci l  and i t s member shi p.   Accor di ng t o 
t he i nt r oduct i on,  " The dr af t  has not  yet  been publ i shed i n f i nal  
f or m onl y because t he pr oj ect  has been expanded .  .  .  .   Af t er  
t hat  wor k i s compl et ed and appr oved,  t he Repor t er s wi l l  do t hei r  
f i nal  edi t or i al  wor k and an updat e of  t he Repor t er s '  Not es,  and 
t hen t he f i nal  t ext  of  t hi s Rest at ement  pr oj ect  wi l l  be 
publ i shed. "   Rest at ement  ( Thi r d)  of  Tor t s:  Li abi l i t y  f or  
Physi cal  Har m I nt r o.  ( August  2008)  ( WESTLAW) .  
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I d. ,  cmt .  j  ( emphasi s added) .  

¶20 Though some l anguage i n pr i or  Wi sconsi n cases i nvokes 

f or eseeabi l i t y  i nqui r i es i n connect i on wi t h dut y——i n f act ,  t he 

cour t  of  appeal s quot ed t hat  l anguage i n i t s  anal ysi s——t he 

appr oach set  f or t h i n Sect i on 7,  Comment s i  and j ,  i s  most  

consi st ent  wi t h t he appr oach we have t aken on t he i ssue of  dut y 

i n t he vast  maj or i t y of  our  cases.   See Ni chol s,  308 Wi s.  2d 17.  

¶21 Occasi onal l y,  t her e ar e cases wher e a negl i gence cl ai m 

f ai l s because t he dut y of  car e does not  encompass t he act s or  

omi ssi ons t hat  caused t he har m, 9 but  t hi s i s not  one of  t hem.   

The al l egat i ons ar e t hat  t he t ank i nvol ved her e was bui l t  at  

Si l van wi t h i t s mat er i al s under  a pol i cy t hat  per mi t t ed wor ker s 

t o f abr i cat e per sonal  pr oj ect s at  wor k.   Under  Wi sconsi n l aw and 

our  Pal sgr af  mi nor i t y appr oach,  Si l van had a dut y t o exer ci se 

or di nar y car e under  t he c i r cumst ances so t hat  i t s pol i cy  

per mi t t i ng s i de j obs di d not  cr eat e " an unr easonabl e r i sk of  

i nj ur y"  t o Behr endt .   

¶22 We next  t ur n t o t he quest i on of  whet her  t hat  dut y was 

br eached.   We r ecogni ze t hat  or di nar i l y ,  t he i ssue of  br each i s 

                                                 
9 I n a f oot not ed r esponse t o t he di ssent ,  t he Hoi da maj or i t y 

c l ar i f i ed t he nat ur e of  i t s  hol di ng as t o dut y:   " [ T] he maj or i t y  
opi ni on cl ear l y concl udes t hat  [ t he def endant s]  have a dut y t o 
exer ci se or di nar y car e under  t he c i r cumst ances.   What  t he 
maj or i t y opi ni on t ur ns on i s whet her  t he c i r cumst ances of  t hi s 
case r equi r e [ t he def endant s]  t o under t ake al l  t he af f i r mat i ve 
act s t hat  Hoi da r equest s. "   Hoi da,  I nc.  v.  M&I  Mi dst at e Bank,  
2006 WI  69,  ¶30 n. 15,  291 Wi s.  2d 283,  717 N. W. 2d 17 ( c i t at i ons 
omi t t ed) .  
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one f or  t he j ur y;  however ,  t her e ar e except i ons i n r ar e cases. 10 

Admi t t edl y,  we have not  al ways cl ear l y dr awn t he di st i nct i on 

bet ween dut y and br each of  dut y.   " ' Wher e t he f act s al l eged t o 

gi ve r i se t o a dut y ar e agr eed upon,  t he quest i on of  t he 

exi st ence of  a dut y i s one of  l aw.   Thi s quest i on i s c l osel y 

r el at ed t o t he quest i on of  whet her  a def endant  i s not  negl i gent  

as a mat t er  of  l aw,  i . e. ,  based on t he f act s  pr esent ed,  no 

pr oper l y i nst r uct ed,  r easonabl e j ur y coul d f i nd t he def endant  

f ai l ed t o exer ci se or di nar y car e.   Gener al l y,  t hi s quest i on i s 

f or  t he j ur y and shoul d be deci ded as a mat t er  of  l aw bef or e 

t r i al  onl y i n r ar e cases. ' "   Rockwei t ,  197 Wi s.  2d at  419 

( emphasi s added)  ( quot i ng Ol son v.  Rat zel ,  89 Wi s.  2d 227,  251-

52,  278 N. W. 2d 238 ( Ct .  App.  1979) ) .  

¶23 I n a case wher e t her e i s no genui ne i ssue of  mat er i al  

f act  as t o t he br each and wher e t her e i s a l ack of  f or eseeabl e 

r i sk,  i t  can be sai d as a mat t er  of  l aw t hat ,  based on t he f act s  

pr esent ed,  t her e i s no br each because " no pr oper l y i nst r uct ed,  

r easonabl e j ur y coul d f i nd t he def endant  f ai l ed t o exer ci se 

or di nar y car e. "   I d.   Thi s i s such a case.  

                                                 
10 The cour t  of  appeal s descr i bed t hi s case as " one of  t he 

r ar e negl i gence cases wher e summar y j udgment  i s appr opr i at e, "  
t hough i t s anal ysi s f ocused on dut y r at her  t han br each.   
Behr endt ,  unpubl i shed sl i p op. ,  ¶10.  
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¶24 Behr endt  ar gued t hat  summar y j udgment  i s not  

appr opr i at e her e because t her e ar e di sput ed f act s, 11 but  we ar e 

not  per suaded t hat  t hose f act s ar e mat er i al  t o t he quest i on of  

br each.   Rat her ,  we,  l i ke t he cour t  of  appeal s,  ar e sat i sf i ed 

t hat  t he mat er i al  f act  her e i s " t he exi st ence of  [ Si l van' s]  

pol i c i es per mi t t i ng s i de j obs but  pr ohi bi t i ng manuf act ur e of  

pr essur e vessel s. "   Behr endt ,  unpubl i shed sl i p op. ,  ¶13.  

¶25 The ci r cui t  cour t  and cour t  of  appeal s bot h not ed t he 

l ack of  f or eseeabi l i t y .   The ci r cui t  cour t  al l uded t o i t  when i t  

di scussed t he " t oo r emot e"  publ i c pol i cy consi der at i on.   The 

cour t  of  appeal s  mor e poi nt edl y  di scussed " pr ec i sel y t hi s l ack 

of  f or eseeabi l i t y  and absur dl y at t enuat ed chai n of  event s"  and 

concl uded t hat  i t  was " s i mpl y unf or eseeabl e,  as a mat t er  of  

l aw, "  t hat  Si l van' s pol i cy of  per mi t t i ng cer t ai n t ypes of  s i de 

j obs woul d r esul t  i n har m.   I d.   The cour t  of  appeal s r easoned 

t hat  t her e was t oo much di st ance i n t he chai n——begi nni ng wi t h 

Si l van' s pol i cy,  an empl oyee' s f abr i cat i on of  a t ank as a s i de 

j ob,  and t he deci s i on by a t hi r d par t y t o modi f y t he t ank,  and 

                                                 
11 Behr endt  ar gued t hat  whi l e Si l van says empl oyees wer e not  

per mi t t ed t o make pr essur i zed t anks,  deposi t i on t est i mony 
i ndi cat es t hat  i t  i s  possi bl e t hat  pr essur i zed t anks wer e made 
as s i de j obs;  however ,  t her e was no evi dence put  f or war d of  t he 
exi st ence of  any ot her  pr essur i zed t ank t hat  had been made as a 
s i de j ob.   Behr endt  al so sai d whi l e t her e was t est i mony t hat  a 
super vi sor ' s per mi ssi on f or  s i de j obs was r equi r ed,  t her e was 
al so t est i mony t hat  s i de j obs may have been done wi t hout  
per mi ssi on.   However ,  t he t est i mony as t o t hi s par t i cul ar  s i de 
j ob was t hat  i t  was done by a super vi sor ,  Fi sher ;  f ur t her ,  i t  
was t he t est i mony of  Fi sher ' s super vi sor  t hat  had he been asked 
about  doi ng t hi s par t i cul ar  s i de j ob,  he woul d not  " have a 
pr obl em wi t h t hat "  so l ong as i t  was not  done on t he cl ock.   
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endi ng wi t h t he expl osi on of  t he t ank some t en year s l at er ——f or  

t he r i sk of  i nj ur y t o be f or eseeabl e.   I d.   We agr ee.   

¶26 As we not ed ear l i er ,  t her e i s hel pf ul  l anguage i n t he 

Thi r d Rest at ement  of  Tor t s t hat  expl ai ns t he r el at i onshi p among 

dut y,  br each,  and f or eseeabi l i t y :   

Cour t s do appr opr i at el y r ul e t hat  t he def endant  has 
not  br eached a dut y of  r easonabl e car e when r easonabl e 
mi nds cannot  di f f er  on t hat  quest i on.   These 
det er mi nat i ons ar e based on t he speci f i c  f act s of  t he 
case,  ar e appl i cabl e onl y t o t hat  case,  and ar e 
appr opr i at el y cogni zant  of  t he r ol e of  t he j ur y i n 
f act ual  det er mi nat i ons.   A l ack of  f or eseeabl e r i sk i n 
a speci f i c  case may be a basi s f or  a no- br each 
det er mi nat i on,  but  such a r ul i ng i s not  a no- dut y 
det er mi nat i on.   Rat her  i t  i s  a det er mi nat i on t hat  no 
r easonabl e per son coul d f i nd t hat  t he def endant  has 
br eached t he dut y of  r easonabl e car e.   

Rest at ement  ( Thi r d)  of  Tor t s § 7 cmt .  j  ( Pr oposed Fi nal  Dr af t  

No.  1,  2005)  ( emphasi s added) .  

¶27 Her e t he l ack of  f or eseeabl e r i sk i s t he basi s f or  t he 

det er mi nat i on t hat  t her e was no br each,  and,  t her ef or e,  t he 

gr ant i ng of  summar y j udgment  as t o t he negl i gence cl ai m was 

pr oper .  

¶28 We r ecogni ze t hat  t hi s cour t  has t aken ot her  pat hs i n 

anal yzi ng cases dependi ng on t he f act s of  each case.   As not ed 

above,  under  ot her  c i r cumst ances,  occasi onal l y a c l ai m may f ai l  

because a def endant ' s dut y of  car e di d not  ext end t o t he al l eged 

act s or  omi ssi ons.   And cer t ai nl y t hi s case,  l i ke ot her s,  mi ght  

be r evi ewed and l egi t i mat el y r esol ved on publ i c pol i cy gr ounds.   

I n t hat  r egar d,  we r ecogni ze t hat  bot h t he c i r cui t  cour t  and t he 
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cour t  of  appeal s  al l uded t o publ i c pol i cy concer ns pr esent ed by 

t hi s case.  

¶29 The appl i cat i on of  publ i c pol i cy f act or s t o pr ecl ude 

r ecover y f or  negl i gence has a l ong hi st or y i n Wi sconsi n.   See 

Col l a v.  Mandel l a,  1 Wi s.  2d 594,  85 N. W. 2d 345 ( 1957) .   I n 

Col l a,  we ar t i cul at ed t he si x publ i c pol i cy f act or s t hat  

Wi sconsi n cour t s use t oday t o l i mi t  l i abi l i t y  i n negl i gence 

cl ai ms:  ( 1)  " t he i nj ur y i s t oo r emot e f r om t he negl i gence" ;  ( 2)  

t he r ecover y i s " ' whol l y out  of  pr opor t i on t o t he cul pabi l i t y  of  

t he negl i gent  t or t - f easor ' " ;  ( 3)  t he har m caused i s hi ghl y 

ext r aor di nar y gi ven t he negl i gent  act ;  ( 4)  r ecover y " woul d pl ace 

t oo unr easonabl e a bur den"  on t he negl i gent  t or t - f easor ;  ( 5)  

r ecover y woul d be " t oo l i kel y t o open t he way t o f r audul ent  

c l ai ms" ;  and ( 6)  r ecover y woul d ent er  i nt o " ' a f i el d t hat  has no 

sensi bl e or  j ust  st oppi ng poi nt . ' "  I d.  at  599 ( c i t at i ons 

omi t t ed) ;  see al so Fandr ey v.  Am.  Fami l y Mut .  I ns.  Co. ,  2004 WI  

62,  ¶¶30- 35,  272 Wi s.  2d 46,  680 N. W. 2d 345.   Any one of  t he s i x  

f act or s,  i f  appl i cabl e,  coul d pr ecl ude l i abi l i t y .   Hoi da,  291 

Wi s.  2d 283,  ¶41.  

¶30 Her e,  t he f i r st  f act or  woul d be r el evant .   As 

r ecogni zed above,  bot h t he c i r cui t  cour t  and t he cour t  of  

appeal s not ed t he at t enuat ed chai n of  event s.   The ci r cui t  cour t  

r ef er enced publ i c pol i cy f act or s i n i t s deci s i on:   " So I  t hi nk 

t he t oo r emot e anal ysi s i s appr opr i at e her e.  .  .  .   I  don' t  have 

any pr obl em appl y i ng t he publ i c pol i cy consi der at i on at  t hi s  

poi nt  t o cut  of f  r esponsi bi l i t y  her e. "  
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¶31 However ,  we ar e sat i sf i ed t hat  an anal ysi s whi ch 

c l ar i f i es t hat  f or eseeabi l i t y  i s  pr oper l y t aken i nt o 

consi der at i on as t o br each i s t he bet t er  appr oach her e because 

i t  makes cl ear  t hat  we ar e not  devi at i ng f r om t he Pal sgr af  

mi nor i t y posi t i on t hat  we have adher ed t o i n t he vast  maj or i t y 

of  our  cases.  

B.  Vi car i ous l i abi l i t y  c l ai m 

¶32 The second cl ai m we consi der  i s Behr endt ' s c l ai m of  

v i car i ous l i abi l i t y  agai nst  Si l van.   As we not ed above,  we 

r evi ew t he gr ant  of  summar y j udgment  de novo,  and summar y 

j udgment  can be appr opr i at e f or  a c l ai m of  v i car i ous l i abi l i t y  

i f  t he conduct  i s c l ear l y out si de t he scope of  empl oyment .   

Vi car i ous l i abi l i t y  can be r ul ed out  as a mat t er  of  l aw i f  t he 

evi dence pr esent ed suppor t s onl y  t he concl usi on t hat  t he conduct  

i s out si de t he scope of  empl oyment .   Bl ock,  201 Wi s.  2d  at  805.   

We hol d t hat  summar y j udgment  was pr oper  as t o t hi s c l ai m.   We 

agr ee wi t h t he cour t  of  appeal s '  appl i cat i on of  Bl ock t o t he 

evi dence pr esent ed her e.  

¶33 Behr endt  al l eged i n t he compl ai nt  t hat  Fi sher  

per f or med negl i gent  act s " whi l e i n t he scope of  hi s empl oyment "  

and Si l van,  as hi s empl oyer  i s " t her ef or e v i car i ousl y l i abl e f or  

any damages caused by hi s negl i gence. "   I n hi s  br i ef  t o t hi s 

cour t ,  Behr endt  ar gued t hat  i ssues of  f act  exi st  as t o whet her  

Si l van i s v i car i ousl y l i abl e f or  t he act s of  Fi sher  or  Sommer s.  

Behr endt ' s ar gument s on vi car i ous l i abi l i t y  t hat  depend on t he 

act s of  t he co- wor ker ,  Sommer s,  ar e unavai l i ng because t hey ar e 

i r r el evant .   The cour t  of  appeal s cor r ect l y not ed i n a f oot not e 
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t hat  ar gument s about  v i car i ous l i abi l i t y  ar e onl y r el evant  as t o 

Fi sher ' s conduct  because al l egat i ons of  v i car i ous l i abi l i t y  ar e 

r el at ed t o Behr endt ' s c l ai m agai nst  Fi sher .   No cl ai m was 

br ought  by Behr endt  agai nst  Sommer s.   We t hus t ur n t o t he basi s 

f or  t he v i car i ous l i abi l i t y  c l ai m:  whet her  t he act s by Fi scher  

t hat  ar e al l egedl y negl i gent  wer e wi t hi n t he scope of  hi s 

empl oyment  at  Si l van.   

¶34 We have expl ai ned t hat  a v i car i ous l i abi l i t y  c l ai m 

ar i ses wher e " an empl oyer  i s al l eged t o be vi car i ousl y l i abl e 

f or  a negl i gent  act  or  omi ssi on commi t t ed by i t s  empl oyee i n t he 

scope of  empl oyment .   Thus,  v i car i ous l i abi l i t y  i s  based sol el y 

on t he agency r el at i onshi p of  a mast er  and ser vant . "   L. L. N.  v.  

Cl auder ,  209 Wi s.  2d 674,  698 n.  21,  563 N. W. 2d 434 ( 1997)  

( c i t i ng Shannon v.  Ci t y of  Mi l waukee,  94 Wi s.  2d 364,  370,  289 

N. W. 2d 564 ( 1980) ;  Rest at ement  ( Second)  of  Agency § 219( 1)  

( 1957) )  ( di st i ngui shi ng bet ween vi car i ous l i abi l i t y  and 

negl i gent  super vi s i on) .   I n ot her  wor ds,  v i car i ous l i abi l i t y ,  

pr emi sed on t he negl i gent  act  commi t t ed by an empl oyee,  does not  

exi st  absent  a f i ndi ng t hat  an empl oyee was negl i gent .    

¶35 The quest i on as t o v i car i ous l i abi l i t y  i s  whet her  at  

t he t i me of  t he act  al l eged,  t he empl oyee' s conduct  was wi t hi n 

t he scope of  hi s empl oyment ,  whi ch we have def i ned as conduct  

t hat  i s  " act uat ed,  at  l east  i n par t ,  by a pur pose t o ser ve t he 

empl oyer . "   Ol son v.  Conner l y,  156 Wi s.  2d 488,  500,  457 N. W. 2d 

479 ( 1990) .   The quest i on on summar y j udgment  i s whet her  t her e 

i s any genui ne i ssue of  mat er i al  f act  about  t hat .  
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¶36 Behr endt  ar gued t hat  t he act  of  bui l di ng t he t ank was  

" act uat ed,  at  l east  i n par t ,  by a pur pose t o ser ve t he empl oyer "  

because i t  was done under  t he umbr el l a of  Si l van' s pol i cy of  

l et t i ng empl oyees do t hese si de j obs,  and t hat  pol i cy had t he 

pur pose of  ser vi ng Si l van because i t  i ncr eased empl oyee mor al e.  

¶37 Si l van ar gued t hat  t he par t y  whose act s  ar e i n 

quest i on i s Fi sher  and t hat  t her e i s no evi dence put  f or war d 

t hat  Fi sher  t hought  hi s act s wer e ser vi ng Si l van.   Si l van 

addi t i onal l y ar gued t hat  t he quest i on i s not  whet her  t he pol i cy  

per mi t t i ng s i de j obs benef i t t ed Si l van,  but  r at her  whet her  t he 

empl oyee hi msel f  or  her sel f  was at  l east  par t l y act uat ed by t he 

pur pose of  ser vi ng t he empl oyer .  

¶38 Behr endt ' s asser t i on t hat  t he pol i cy of  al l owi ng t he 

si de j obs pr ovi ded t he benef i t  t o Si l van of  i mpr oved empl oyee 

mor al e,  even i f  i t  i s  t r ue,  does not  mean t hat  t he wor ker  who 

f abr i cat ed t he t ank was act uat ed by a pur pose t o ser ve t he 

empl oyer .   The quest i on i s whet her  i n maki ng t he t ank Fi sher  

( agai nst  whom negl i gence i s al l eged)  was act uat ed by a pur pose 

t o ser ve t he empl oyer .   

¶39 Bl ock f ocuses on t he empl oyee' s i nt ended pur pose.   

Bl ock,  201 Wi s.  2d at  806.   The evi dence i n t he r ecor d i ndi cat es 

t hat  t he t ank,  l i ke t he ot her  s i de j obs,  was bui l t  as a per sonal  

benef i t  t o t he empl oyee.   Fi sher  enl i st ed a co- wor ker  t o hel p 

f abr i cat e t he t ank.   Si l van was never  pai d f or  t he t ank or  t he 

mat er i al s or  t he l abor .   Ther e i s not hi ng i n t he r ecor d t hat  

shows any pur pose t o benef i t  t he empl oyer  or  any r esul t i ng 

benef i t  t o t he empl oyer ,  ei t her .   
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¶40 The cour t  of  appeal s obser ved t hat  " t hese si de 

pr oj ect s wer e sol el y f or  empl oyees'  per sonal  benef i t "  and t hat  

no evi dence was i nt r oduced t hat  woul d l ead i t  t o concl ude 

ot her wi se.   Behr endt ,  unpubl i shed sl i p op. ,  ¶9.   I t  t her ef or e 

hel d t hat  summar y j udgment  i n Si l van' s f avor  was pr oper  on t he 

quest i on of  v i car i ous l i abi l i t y .   For  t he same r easons,  we 

agr ee.  

I V.  CONCLUSI ON 

¶41 For  t he r easons set  f or t h,  we af f i r m t he gr ant  of  

summar y j udgment  on bot h t he v i car i ous l i abi l i t y  c l ai m and t he 

negl i gence cl ai m.   I n or der  f or  an empl oyer  t o be vi car i ousl y 

l i abl e f or  an empl oyee' s act ,  t he act  must  have been wi t hi n t he 

scope of  empl oyment .   We agr ee wi t h t he cour t  of  appeal s t hat  

summar y j udgment  i s appr opr i at e on t he cl ai m of  v i car i ous 

l i abi l i t y  because t he onl y evi dence pr esent ed was t hat  t he t ank 

was a s i de pr oj ect  t hat  was compl et ed f or  t he empl oyee' s own 

pur pose and t hus was out si de t he scope of  empl oyment .   

¶42 As t o t he negl i gence cl ai m,  we r each t he same r esul t  

as t he cour t  of  appeal s t hough we ar r i ve at  t hat  r esul t  v i a a 

somewhat  di f f er ent  anal ysi s.   We agr ee wi t h bot h t he c i r cui t  

cour t  and t he cour t  of  appeal s t hat  t he f ocus her e i s pr oper l y  

on whet her  Si l van coul d have f or eseen t he ef f ect s of  i t s  pol i cy.   

We al so agr ee t hat ,  as a mat t er  of  l aw,  i t  was not  f or eseeabl e 

t hat  under  Si l van' s pol i cy of  al l owi ng empl oyees t o do si de 

pr oj ect s,  a non- pr essur i zed t ank bui l t  as a s i de j ob woul d l at er  

be modi f i ed and pr essur i zed and,  year s l at er ,  expl ode and cause 

i nj ur y.   However ,  whi l e t he cour t  of  appeal s af f i r med t he gr ant  
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of  summar y j udgment  on t he gr ounds t hat  t he l ack of  

f or eseeabi l i t y  meant  t hat  Si l van had no dut y t o Behr endt ,  we 

r ei t er at e our  pr i or  hol di ngs i n t he vast  maj or i t y of  cases t hat  

ever y per son i s subj ect  t o a dut y t o exer ci se or di nar y car e i n 

al l  of  hi s or  her  act i v i t i es.   Si l van was subj ect  t o such a dut y 

wi t h r egar d t o i t s pol i c i es on si de j obs,  and under  t hese 

ci r cumst ances,  t hat  dut y r equi r ed Si l van t o exer ci se car e t hat  

i t s pol i cy on si de j obs di d not  cr eat e an unr easonabl e r i sk of  

i nj ur y t o Behr endt .    

¶43 However ,  we t hen l ook at  whet her  Si l van br eached t hat  

dut y by f ai l i ng t o exer ci se t he car e a r easonabl e per son woul d 

use i n s i mi l ar  c i r cumst ances.   I n most  cases,  whet her  a 

def endant  br eached a dut y i s a quest i on of  f act  t hat  i s  

submi t t ed t o t he j ur y and t hus i s not  appr opr i at e f or  summar y 

j udgment .   I n t hi s case,  however ,  i t  i s  t he l ack of  f or eseeabl e 

r i sk t hat  convi nces us,  as a mat t er  of  l aw,  t hat  Si l van cannot  

be sai d t o have f ai l ed t o exer ci se or di nar y car e wi t h r egar d t o 

i t s pol i cy on si de j obs.  Fur t her ,  t her e i s no mat er i al  f act  i n 

di sput e as t o Si l van' s pol i c i es about  s i de j obs and i t s  

pr ohi bi t i on on empl oyees maki ng pr essur i zed vessel s as s i de j obs 

f or  per sonal  use.   Ther e i s i n addi t i on uncont r over t ed evi dence 

i n t he r ecor d t hat  Si l van t ook st eps such as havi ng hol es cut  

i nt o any t anks t hat  wer e consi der ed as scr ap——as wel l  as 

t est i mony of  t he t ank' s owner  t hat  t hi s t ank i t sel f  or i gi nal l y 

had hol es i n i t ——and t hat  t he poi nt  of  cut t i ng hol es i nt o t he 

t anks was t o keep t hem f r om bei ng used wi t h ai r  pr essur e.   

Summar y j udgment  i s appr opr i at e on t he negl i gence cl ai m because 
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under  t hese ci r cumst ances Si l van di d not  br each i t s dut y t o act  

wi t h or di nar y car e.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶44 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).   I  j oi n 

t he maj or i t y opi ni on.   I  wr i t e separ at el y t o addr ess t he i ssues 

r ai sed i n Just i ce Roggensack' s concur r i ng opi ni on.  

¶45 Negl i gence l aw has evol ved over  t he cent ur i es and 

cont i nues t o evol ve.   No one has sai d t hat  negl i gence l aw i s 

easy t o under st and and appl y or  t hat  al l  of  our  cases f i t  

t oget her  al t oget her  comf or t abl y and wi t hout  any t ensi on.  Any 

at t empt  t o synt hesi ze our  case l aw shoul d be appl auded.    

¶46 But  t he pr obl em wi t h t he concur r ence,  as I  see i t ,  i s  

t hat  i t  t r i es t o make t hi ngs si mpl er  t han t hey ar e and i s 

t her ef or e mi sl eadi ng.   To quot e Al ber t  Ei nst ei n,  " ever yt hi ng 

shoul d be made as s i mpl e as possi bl e but  not  s i mpl er . "    

¶47 Just i ce Roggensack' s concur r ence essent i al l y  ar gues 

t hat  t he negl i gence anal ysi s i n Wi sconsi n di f f er s dependi ng on 

whet her  a def endant ' s al l eged negl i gence i s v i ewed as a 

negl i gent  act  or  a negl i gent  f ai l ur e t o act .   The di st i nct i on 

bet ween a negl i gence cl ai m ar i s i ng " f r om an al l egat i on of  a 

f ai l ur e t o act "  and " a c l ai m asser t i ng t hat  t he act  i n quest i on 

was negl i gent l y per f or med"  i s cent r al  t o t he ar gument  set  f or t h 

i n t he concur r ence. 1 

¶48 The concur r ence concl udes t hat  when a def endant ' s 

al l eged negl i gence i s v i ewed as an omi ssi on r at her  t han an 

af f i r mat i ve act ,  t he cour t  must  f i r st  det er mi ne whet her  t he 

def endant ' s gener al  dut y t o exer ci se r easonabl e and or di nar y 

car e i mpl i ed a mor e speci f i c  dut y t o per f or m t he act  t hat  was 

                                                 
1 Just i ce Roggensack' s concur r ence,  ¶88.    
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omi t t ed. 2  Fur t her mor e,  i f  t he cour t  det er mi nes t hat  t he 

def endant ' s gener al  dut y t o exer ci se r easonabl e and or di nar y 

car e di d not  i mpl y a speci f i c  dut y t o per f or m t he omi t t ed act ,  

t he def endant  as a mat t er  of  l aw cannot  be negl i gent . 3      

¶49 The concur r ence appl i es a di f f er ent  anal ysi s when a 

def endant ' s al l eged negl i gence i s v i ewed as an af f i r mat i ve act  

negl i gent l y per f or med or  under t aken.   The concur r ence asser t s 

t hat  under  t hese ci r cumst ances,  t he quest i on of  negl i gence 

si mpl y i s whet her  t he def endant  exer ci sed or di nar y car e under  

t he c i r cumst ances when per f or mi ng or  under t aki ng t he act . 4  No 

t i me need be spent ,  accor di ng t o t he concur r ence,  anal yzi ng 

whet her  t he def endant ' s gener al  dut y t o exer ci se r easonabl e and 

or di nar y car e i mpl i ed a mor e speci f i c  dut y t o engage ( or  t o 

r ef r ai n f r om engagi ng)  i n any par t i cul ar  conduct .  

                                                 
2 See,  e. g. ,  Just i ce Roggensack' s concur r ence,  ¶100 ( st at i ng 

t hat  because Hoi da v.  M & I  Mi dst at e Bank,  2006 WI  69,  291 
Wi s.  2d 283,  717 N. W. 2d 17,  " t ur ned on whet her  [ M&I  Mi dst at e 
Bank' s]  f ai l ur e t o t ake cer t ai n act i ons was negl i gent  by 
omi ssi on, "  t he quest i on pr esent ed " was whet her  M&I ' s dut y of  
or di nar y car e under  t he c i r cumst ances r equi r ed M&I  t o t ake t he 
act i ons t hat  Hoi da cl ai med M&I  had a dut y t o under t ake"  
( emphasi s i n or i gi nal ) ) .    

3 See Just i ce Roggensack' s concur r ence,  ¶106 ( " I f  i t  i s  
det er mi ned t hat  t he dut y of  or di nar y car e under  t he 
c i r cumst ances pr esent ed di d not  i ncl ude t aki ng t he act i on whi ch 
was omi t t ed,  t hat  i s  t he end of  t he anal ysi s because al l  of  t he 
el ement s of  a negl i gence cl ai m wi l l  not  have been pr oven. " ) .  

4 See,  e. g. ,  Just i ce Roggensack' s concur r ence,  ¶117 ( " Si l van 
act ed af f i r mat i vel y when i t  cr eat ed t he si de j ob pol i cy.   
Accor di ngl y,  Si l van' s pol i cy must  have evi denced t he exer ci se of  
r easonabl e car e,  whi ch we have al so char act er i zed as or di nar y 
car e under  t he c i r cumst ances[ . ] "  ( i nt er nal  c i t at i ons omi t t ed) ) .    
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¶50 Ther e ar e t hr ee essent i al  pr obl ems wi t h t he concur r i ng 

opi ni on' s anal ysi s.    

¶51 Fi r st ,  at t empt s t o di st i ngui sh bet ween a negl i gent  act  

( mi sf easance)  and a negl i gent  omi ssi on ( nonf easance)  have a l ong 

hi st or y i n t he l aw,  and t he di st i nct i on i s gener al l y r ecogni zed 

as a t enuous and mi sl eadi ng one.   The concur r ence i s a t hr owback  

t o ear l i er  but  not  bet t er  days.  

¶52 Second,  Just i ce Roggensack' s summar y of  t he Wi sconsi n 

negl i gence cases l aw i s i ncor r ect .   The deci s i ons of  t hi s cour t  

set  f or t h a uni f i ed negl i gence st andar d,  appl i cabl e t o al l  

conduct ,  whet her  c l assi f i ed as an act  or  omi ssi on.   The cases 

show t hat  t he quest i on of  negl i gence i s whet her  t he def endant ' s 

conduct  ( be i t  an act  or  omi ssi on)  was consi st ent  wi t h t he 

st andar d of  r easonabl e and or di nar y car e.   The cases al so show 

t hat  when a def endant ' s al l eged negl i gence i s v i ewed as an 

omi ssi on,  Wi sconsi n' s negl i gence st andar d does not  r equi r e a 

det er mi nat i on whet her  t he def endant  had a dut y under  t he 

c i r cumst ances t o per f or m t he omi t t ed act .   See al so Wi s JI ——

Ci vi l  1005 ( t i t l ed " Negl i gence:  Def i ned" ) ,  whi ch st at es t hat  

" [ a]  per son i s not  usi ng or di nar y car e and i s negl i gent ,  i f  t he 

per son,  wi t hout  i nt endi ng t o do har m,  does somet hi ng ( or  f ai l s  

t o do somet hi ng)  t hat  a r easonabl e per son woul d r ecogni ze as 
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cr eat i ng an unr easonabl e r i sk of  i nj ur y or  damage t o a per son or  

pr oper t y. " 5  

                                                 
5 I ndeed,  t he Repor t er s '  Not e t o § 37 of  t he Rest at ement  

( Thi r d)  of  Tor t s c i t es Rockwei t  v.  Senecal ,  197 Wi s.  2d 409,  541 
N. W. 2d 742 ( 1995) ,  f or  t he pr oposi t i on t hat  Wi sconsi n " does not  
empl oy no- dut y r ul es [ but ]  never t hel ess r eaches t he same r esul t  
by empl oyi ng publ i c pol i cy t o avoi d l i abi l i t y  f or  t hose whose 
act s pl ayed no r ul e i n cr eat i ng r i sk t o anot her . "   Rest at ement  
( Thi r d)  of  Tor t s:  Li abi l i t y  f or  Physi cal  Har m § 37,  at  719 
( Repor t er s '  Not e)  ( Pr oposed Fi nal  Dr af t  No.  1,  2005) .  
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The concept  of  dut y i n t or t  l aw i s i n " t ur moi l . "   W.  

Jonat han Car di  & Mi chael  D.  Gr een,  Dut y War s,  81 S.  Cal .  L.  Rev.  
671,  671 ( 2008) .   Cour t s and academi cs have of f er ed var yi ng 
account s of  t he pr oper  r ol e f or  dut y i n cont empor ar y t or t  l aw.   
See,  e. g. ,  Fazzol ar i  v.  Por t l and School  Di st . ,  734 P. 2d 1326,  
1331 ( Or .  1987)  ( " [ D] ut y pl ays an af f i r mat i ve r ol e when an 
i nj ur ed pl ai nt i f f  i nvokes obl i gat i ons ar i s i ng f r om a def endant ' s  
par t i cul ar  st at us or  r el at i onshi ps,  or  f r om l egi s l at i on,  beyond 
t he gener al i zed st andar ds t hat  t he common l aw of  negl i gence 
i mposes on per sons at  l ar ge.   I n cases based sol el y on common-
l aw negl i gence,  ' no- dut y '  i s  a def ensi ve ar gument  aski ng a cour t  
t o l i mi t  t he r each of  t hese gener al i zed st andar ds as a mat t er  of  
l aw. " ) ;  Cobur n v.  Ci t y of  Tucson,  691 P. 2d 1078 ( Ar i z.  1984)  
( " Many t or t  deci s i ons exhi bi t  an unf or t unat e t endency t o conf use 
t he concept s of  ' dut y '  and st andar d of  conduct  and t o ar gue t hat  
t he c i t y i s,  or  i s  not ,  under  a dut y t o post  war ni ng si gns,  
r emove obst r uct i ons f r om t he r oad or  s i dewal ks,  i nst al l  t r af f i c  
cont r ol  s i dewal ks,  i nst al l  t r af f i c  cont r ol  devi ces,  f i x  pot hol es 
and t he l i ke.   We bel i eve t hat  an at t empt  t o equat e t he concept  
of  ' dut y '  wi t h such speci f i c det ai l s of  conduct  i s unwi se.   
At t empt i ng t o def i ne or  eval uat e conduct  i n t er ms of  dut y t ends 
t o r i gi di f y t he concept  of  negl i gence——a concept  whi ch,  by 
def i ni t i on,  must  var y f r om case t o case,  dependi ng upon t he 
r el at i onshi p of  t he par t i es and t he f act s of  each case. "  
( i nt er nal  c i t at i ons omi t t ed) ) ;  Di l an A.  Esper  & Gr egor y C.  
Keat i ng,  Abusi ng " Dut y" ,  79 S.  Cal .  L.  Rev.  265,  268 ( 2006)  
( " The r ol e of  ' dut y '  doct r i ne i s t o f i x  t he l egal  st andar d 
appl i cabl e t o t he def endant ' s conduct .   Dut y r ul i ngs must  
t her ef or e be cat egor i cal .   They must  speci f y t he gener al  
st andar d of  car e owed by some cl ass of  pot ent i al  
i nj ur er s .  .  .  . " ) ;  John C. P.  Gol dber g & Benj ami n C.  Zi pur sky,  
The Mor al  of  MacPher son,  146 U.  Pa.  L.  Rev.  1733,  1744 ( 1988)  
( concl udi ng t hat  a pr oper  account  of  t he concept  of  dut y i n t he 
l aw of  negl i gence " must  concei ve of  dut y as r el at i onal ,  t hat  i s ,  
as owed by speci f i c  def endant s or  c l asses of  def endant s t o 
speci f i c  pl ai nt i f f s or  c l asses of  pl ai nt i f f s,  r at her  t han by 
each i ndi v i dual  t o t he wor d at  l ar ge[ , ]  .  .  .  must  concei ve of  
dut y as r el at i onshi p- sensi t i ve,  .  .  .  [ and]  must  concei ve of  
dut y as a non- i nst r ument al  ( or  deont ol ogi cal )  concept  by t aki ng 
ser i ous t he i dea t hat  ' dut y '  car r i es wi t h i t  a not i on of  
obl i gat or y f or ce" ) ;  W.  Page Keet on et  al . ,  Pr osser  and Keet on on 
Tor t s § 53,  at  356 ( 5t h ed.  1984)  ( " I t  i s  bet t er  t o r eser ve 
' dut y '  f or  t he pr obl em of  t he r el at i on bet ween i ndi v i dual s whi ch 
i mposes upon one a l egal  obl i gat i on f or  t he benef i t  of  t he 
ot her ,  and t o deal  wi t h par t i cul ar  conduct  i n t er ms of  a l egal  
st andar d of  what  i s r equi r ed t o meet  t he obl i gat i on.   I n ot her  
wor ds,  ' dut y '  i s  a quest i on of  whet her  t he def endant  i s under  
any obl i gat i on f or  t he benef i t  of  t he par t i cul ar  pl ai nt i f f ;  and 
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¶53 Thi r d,  Just i ce Roggensack' s concur r i ng opi ni on 

mi si nt er pr et s not  onl y t he Wi sconsi n case l aw but  al so t he 

Rest at ement  ( Thi r d)  of  Tor t s:  Li abi l i t y  f or  Physi cal  Har m 

( Pr oposed Fi nal  Dr af t  No.  1,  2005) ,  an aut hor i t y f r om whi ch bot h 

t he maj or i t y opi ni on and Just i ce Roggensack' s concur r ence seek 

gui dance.   The concur r ence er r oneousl y i nt er pr et s t he 

Rest at ement  ( Thi r d)  as suppor t i ng t he concur r i ng opi ni on' s v i ew 

t hat  whenever  t he def endant ' s negl i gence consi st s of  an omi ssi on 

r at her  t han an act ,  t he i nqui r y must  be whet her  t he def endant  

had an af f i r mat i ve dut y t o per f or m t he act  t hat  was omi t t ed.   

Cont r ar y t o t he concur r ence,  t he Rest at ement  ( Thi r d)  r ecogni zes 

t hat  whenever  t he ent i r e cour se of  a per son' s conduct  has 

cr eat ed a r i sk of  physi cal  har m,  t he per son i s negl i gent  i f ——by 

act  or  omi ssi on al i ke——t he per son f ai l s t o exer ci se r easonabl e 

and or di nar y car e.    

                                                                                                                                                             
i n negl i gence cases,  t he dut y i s al ways t he same——t o conf or m t o 
t he l egal  st andar d of  r easonabl e conduct  i n t he l i ght  of  t he 
appar ent  r i sk. " ) .  

The Rest at ement  ( Thi r d)  of  Tor t s  expl ai ns t he r ol e of  dut y 
as f ol l ows:  " I n most  cases,  cour t s .  .  .  need not  r ef er  t o dut y  
on a case- by- case basi s.   Never t hel ess,  i n some cat egor i es of  
cases,  r easons of  pr i nci pl e or  pol i cy di ct at e t hat  l i abi l i t y  
shoul d not  be i mposed.   I n t hese cases,  cour t s use t he r ubr i c of  
dut y t o appl y gener al  cat egor i cal  r ul es wi t hhol di ng 
l i abi l i t y .  .  .  .  No- dut y r ul es ar e appr opr i at e onl y when a cour t  
can pr omul gat e r el at i vel y c l ear ,  cat egor i cal ,  br i ght - l i ne r ul es 
of  l aw appl i cabl e t o a gener al  c l ass of  cases. "   Rest at ement  
( Thi r d)  of  Tor t s :  Li abi l i t y  f or  Physi cal  Har m § 7 cmt .  a,  at  90-
91 ( Pr oposed Fi nal  Dr af t  No.  1,  2005) .  

For  a di scussi on of  t he concept  of  dut y i n a case i nvol v i ng 
pr i vat e nui sance,  negl i gence and a possessor  of  l and,  see 
Hocki ng v.  Ci t y  of  Dodgevi l l e,  2009 WI  70,  ¶¶___- ___,  ___ 
Wi s.  2d ___,  ___ N. W. 2d ___ ( Abr ahamson,  C. J. ,  concur r i ng) .    
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I  

 ¶54 The di st i nct i on bet ween mi sf easance ( a negl i gent  act )  

and nonf easance ( a negl i gent  omi ssi on)  has a l ong hi st or y i n 

t or t  l aw,  and t he t enuous and mi sl eadi ng nat ur e of  t he 

di st i nct i on bet ween t he t wo has been f r equent l y poi nt ed out . 6  A 

negl i gent  omi ssi on may be vi ewed as nonf easance but  al so may be 

vi ewed as act i ve negl i gence when t he whol e vent ur e or  ent er pr i se 

i s consi der ed. 7  " [ N] o r ul e has been f or mul at ed t o pr escr i be 

whet her  cour t s ar e t o char act er i ze conduct  as af f i r mat i ve act i on 

wi t h an embedded omi ssi on or  as s i mpl e nonact i on. " 8   

¶55 I ndeed,  Just i ce Roggensack' s concur r ence i t sel f  

acknowl edges t hat  a def endant ' s negl i gence of t en may be 

" char act er i zed as ei t her  a f ai l ur e t o act  or  as an act  

negl i gent l y per f or med,  dependi ng on t he l ens t hat  t he aut hor  of  

t he opi ni on appl i es. " 9  Thus t he anal ysi s i n t he concur r ence 

                                                 
6 See,  e. g. ,  Pr osser  and Keet on on Tor t s § 56,  at  373- 75 

( 5t h ed.  1984) ;  Rest at ement  ( Thi r d)  of  Tor t s:  Li abi l i t y  f or  
Physi cal  Har m § 37 cmt .  c,  at  711,  Repor t er s '  Not e,  cmt .  a,  at  
718,  720- 22 ( Pr oposed Fi nal  Dr af t  No.  1,  2005) .  

7 See,  e. g. ,  Fl emi ng James,  Jr . ,  Scope of  Dut y i n Negl i gence 
Cases,  47 N. W.  U.  L.  Rev.  778,  800- 09 ( 1952- 53) ;  Rest at ement  
( Thi r d)  of  Tor t s:  Li abi l i t y  f or  Physi cal  Har m § 37 cmt .  c,  at  
711 ( Pr oposed Fi nal  Dr af t  No.  1,  2005)  ( " The pr oper  quest i on i s 
not  whet her  an act or ' s speci f i c  f ai l ur e t o exer ci se r easonabl e 
car e i s an er r or  of  commi ssi on or  omi ssi on.   I nst ead,  i t  i s 
whet her  t he act or ' s ent i r e conduct  cr eat ed a r i sk of  physi cal  
har m. " ) .   See al so Hocki ng,  2009 WI  70,  ¶31 ( Abr ahamson,  C. J. ,  
concur r i ng) .   

8 2 Dan B.  Dobbs,  The Law of  Tor t s § 315,  at  855 ( 2001) .  

9 Just i ce Roggensack' s concur r ence,  ¶88.  
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r est i ng on t he di f f er ence bet ween act i on and omi ssi on r est s on 

qui cksand.  

I I  

 ¶56 The deci s i ons of  t hi s cour t  s t at e a uni f i ed negl i gence 

st andar d appl i cabl e t o conduct ,  whet her  char act er i zed as an act  

or  an omi ssi on.   Thi s cour t  has st at ed t he negl i gence st andar d 

as f ol l ows:  " A per son i s not  usi ng or di nar y car e and i s 

negl i gent ,  i f  t he per son,  wi t hout  i nt endi ng t o do har m,  does 

somet hi ng ( or  f ai l s  t o do somet hi ng)  t hat  a r easonabl e per son 

woul d r ecogni ze as cr eat i ng an unr easonabl e r i sk of  i nj ur y or  

damage t o a per son or  pr oper t y. " 10  Thi s st andar d r equi r es a 

det er mi nat i on whet her  a def endant ' s conduct  ( be i t  act i on or  

omi ssi on)  r epr esent s a f ai l ur e t o exer ci se r easonabl e and 

or di nar y car e under  t he c i r cumst ances,  t hat  i s ,  whet her  a 

r easonabl e per son i n t he def endant ' s posi t i on woul d have 

r ecogni zed t he def endant ' s conduct  as cr eat i ng an unr easonabl e 

r i sk of  i nj ur y or  damage t o a per son or  pr oper t y.    

                                                                                                                                                             
The concur r ence st r uggl es t o det er mi ne whi ch " l ens"  t he 

maj or i t y opi ni on uses i n t he pr esent  case.   The concur r ence 
obser ves t hat  " [ t ] he negl i gence cl ai m Behr endt  pl ed can be 
vi ewed as bei ng based bot h on an af f i r mat i ve act  negl i gent l y 
under t aken and on a f ai l ur e t o act . "   Just i ce Roggensack' s 
concur r ence,  ¶112.   The concur r ence t hen spends t wo par agr aphs 
anal yzi ng t he maj or i t y opi ni on bef or e concl udi ng t hat  t he 
maj or i t y opi ni on " pr esumes"  t hat  Behr endt  al l eges t he negl i gent  
per f or mance of  an af f i r mat i ve act  r at her  t han a negl i gent  
omi ssi on.   See Just i ce Roggensack' s concur r ence,  ¶¶113- 114.      

10 Al var ado v.  Ser sch,  2003 WI  55,  ¶14,  262 Wi s.  2d 74,  662 
N. W. 2d 350 ( emphasi s added;  quot at i on mar ks & ci t at i on omi t t ed) .    
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 ¶57 Thi s negl i gence st andar d,  appl i cabl e equal l y t o act s 

and omi ssi ons,  has been st at ed t i me and agai n i n t he cases,  

dat i ng back t o 1931. 11   

                                                 
11 See,  e. g. ,  Gr i t zner  v.  Mi chael  R. ,  2000 WI  68,  235 

Wi s.  2d 781,  ¶22,  611 N. W. 2d 906 ( Wi l cox,  J. ,  l ead op. )  ( " A 
per son i s not  usi ng or di nar y car e and i s negl i gent ,  i f  t he 
per son,  wi t hout  i nt endi ng t o do har m,  does somet hi ng ( or  f ai l s  
t o do somet hi ng)  t hat  a r easonabl e per son woul d r ecogni ze as 
cr eat i ng an unr easonabl e r i sk of  i nj ur y or  damage t o a per son or  
pr oper t y. "  ( emphasi s added;  quot i ng Wi s JI ——Ci vi l  1005) ) ;  i d. ,  
235 Wi s.  2d 781,  ¶76 ( Abr ahamson,  C. J. ,  concur r i ng/ maj or i t y)  ( " A 
per son i s not  us i ng or di nar y car e and i s negl i gent  i f  t he per son 
f ai l s t o do somet hi ng t hat  a r easonabl e per son woul d r ecogni ze 
as cr eat i ng an unr easonabl e r i sk of  i nj ur y t o anot her . "  
( emphasi s added) ) ;  Rockwei t  v.  Senecal ,  197 Wi s.  2d 409,  424,  
541 N. W. 2d 742 ( 1995)  ( " A per son f ai l s t o exer ci se or di nar y car e 
when,  wi t hout  i nt endi ng t o do any har m,  he or  she does somet hi ng 
or  f ai l s  t o do somet hi ng under  c i r cumst ances i n whi ch a 
r easonabl e per son woul d f or esee t hat  by hi s or  her  act i on or  
f ai l ur e t o act ,  he or  she wi l l  subj ect  a per son or  pr oper t y t o 
an unr easonabl e r i sk of  i nj ur y or  damage. "  ( emphasi s added;  
c i t at i on omi t t ed) ) ;  Shannon v.  Shannon,  150 Wi s.  2d 434,  443- 44,  
442 N. W. 2d 25 ( 1989)  ( " A per son f ai l s t o exer ci se or di nar y car e 
when,  wi t hout  i nt endi ng t o do any wr ong,  he does an act  or  omi t s 
a pr ecaut i on under  c i r cumst ances i n whi ch a per son of  or di nar y 
i nt el l i gence and pr udence ought  r easonabl y t o f or esee t hat  such 
act  or  omi ssi on wi l l  subj ect  hi m or  hi s pr oper t y,  or  t he per son 
or  pr oper t y of  anot her ,  t o an unr easonabl e r i sk of  i nj ur y or  
damage. "  ( emphasi s added;  c i t at i on omi t t ed) ) ;  Pet er s v.  Hol i day 
I nns,  I nc. ,  89 Wi s.  2d 115,  122- 23,  278 N. W. 2d 208 ( 1979)  ( " A 
per son f ai l s t o exer ci se or di nar y car e when,  wi t hout  i nt endi ng 
t o do any wr ong,  he does an act  or  omi t s a pr ecaut i on under  
c i r cumst ances i n whi ch a per son of  or di nar y i nt el l i gence and 
pr udence ought  r easonabl y t o f or esee t hat  such act  or  omi ssi on 
wi l l  subj ect  hi m or  hi s pr oper t y ,  or  t he per son or  pr oper t y of  
anot her  t o an unr easonabl e r i sk of  i nj ur y or  damage. "  ( emphasi s 
added;  quot at i on mar ks and ci t at i on omi t t ed) ) ;  Osbor ne v.  
Mont gomer y,  203 Wi s.  223,  242,  234 N. W.  372 ( 1931)  ( " Ever y 
per son i s negl i gent  when,  wi t hout  i nt endi ng t o do any wr ong,  he 
does such an act  or  omi t s t o t ake such a pr ecaut i on t hat  under  
t he c i r cumst ances pr esent  he,  as an or di nar y pr udent  per son,  
ought  r easonabl y t o f or esee t hat  he wi l l  t her eby expose t he 
i nt er est s of  anot her  t o an unr easonabl e r i sk of  har m. "  ( emphasi s 
added) ) .  



No.   2006AP2910. ssa 

 

10 
 

¶58 A r ecent  l i ne of  cases dr i ves home t he poi nt  t hat  even 

when a def endant ' s al l eged negl i gence i s v i ewed as an omi ssi on,  

Wi sconsi n' s negl i gence st andar d r equi r es a det er mi nat i on of  

whet her  t he def endant ' s conduct  compor t ed wi t h t he st andar d of  

r easonabl e and or di nar y car e under  t he c i r cumst ances,  r at her  

t han a det er mi nat i on whet her  t he def endant  had a dut y under  t he 

c i r cumst ances t o per f or m an act  t hat  was omi t t ed.   The r el evant  

deci s i ons ar e Rockwei t  v.  Senecal ,  197 Wi s.  2d 409,  541 

N. W. 2d 742 ( 1995) ,  Gr i t zner  v.  Mi chael  R. ,  2000 WI  68,  235 

Wi s.  2d 781,  611 N. W. 2d 906,  and Ni chol s v.  Pr ogr essi ve Nor t her n 

I nsur ance Co. ,  2008 WI  20,  308 Wi s.  2d 17,  746 N. W. 2d 220.   

These t hr ee cases show t hat  t he negl i gence st andar d i n Wi sconsi n 

appl i es t o al l egedl y negl i gent  omi ssi ons as i t  does t o al l egedl y 

negl i gent  act s.    

¶59 I n Rockwei t ,  def endant  Ann Tynan spent  t he ni ght  at  

t he same campgr ound as 18- mont h- ol d Ant hony Rockwei t ,  who was at  

t he campgr ound wi t h hi s par ent s.   The campgr ound had a communal  

f i r e pi t .   Tynan j oi ned Ant hony' s f ami l y ar ound t he f i r e pi t  but  

ot her wi se had no connect i on t o t he f i r e or  t he pi t .   " Tynan di d 

not  mai nt ai n t he f i r e pi t  i n any manner ,  nor  pr ovi de any 

necessar y mat er i al s t o f uel  i t  at  any t i me dur i ng her  v i s i t . " 12  

Tynan' s onl y connect i on t o t he f i r e pi t  was t hat  she sat  besi de 

i t ,  soci al i z i ng wi t h ot her  per sons i ncl udi ng Ant hony' s f ami l y.  

¶60 Thr ee i ndi v i dual s r emai ned besi de t he f i r e pi t  when 

t he eveni ng r eached i t s end:  Tynan,  Ant hony' s f at her ,  and 

anot her  r el at i ve of  Ant hony.   These t hr ee peopl e went  t o bed 

                                                 
12 Rockwei t ,  197 Wi s.  2d at  415.    
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wi t hout  ext i ngui shi ng t he f i r e' s smol der i ng ember s.   Ant hony 

l at er  woke up and sl i d i nt o t he f i r e pi t ,  sust ai ni ng ser i ous 

i nj ur i es.  

¶61 By a guar di an,  Ant hony sued numer ous peopl e,  i ncl udi ng 

Tynan and t he ot her  t wo peopl e who wer e ar ound t he f i r e pi t  at  

t he end of  t he eveni ng.   The j ur y f ound t hat  Tynan was causal l y 

negl i gent  and assi gned her  l i abi l i t y  f or  3% of  Ant hony' s  

i nj ur i es.    

¶62 On appeal ,  Tynan ar gued t hat  " she di d not  have a dut y 

t o Ant hony t o ext i ngui sh t he f i r e because Wi sconsi n l aw does not  

i mpose a dut y t o assi st  or  pr eser ve a per son f r om a r i sk of  

i nj ur y or  a hazar dous si t uat i on cr eat ed by anot her . " 13   

¶63 The cour t  of  appeal s c l assi f i ed Tynan' s conduct  as an 

af f i r mat i ve act ,  namel y " negl i gent  management  or  cont r ol  of  a 

f i r e. " 14  I t  af f i r med t he ver di ct  agai nst  Tynan on t hat  basi s.    

¶64 Thi s cour t  agr eed wi t h Tynan t hat  t he case was " a case 

of  i nact i on. " 15  I t  r ej ect ed t he cour t  of  appeal s '  " suggest i on 

t hat  by soci al i z i ng ar ound t he f i r e pi t  t hat  eveni ng,  Tynan 

assumed an af f i r mat i ve obl i gat i on t o ext i ngui sh t he ember s. " 16  

¶65 Never t hel ess,  t hi s cour t  al so f ound " Tynan' s ar gument  

t hat  she cannot  be hel d l i abl e f or  Ant hony' s i nj ur i es because 

Wi sconsi n l aw does not  i mpose a dut y upon her  t o act  t o be 

                                                 
13 I d.  at  421.    

14 I d.    

15 I d.    

16 I d.    
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wi t hout  mer i t . " 17  The Rockwei t  cour t  st at ed t hat  " Tynan di d owe 

Ant hony a common l aw dut y,  t he dut y t o exer ci se or di nar y 

car e. " 18  The cour t  t hen t ur ned i t s at t ent i on t o t he quest i on 

whet her  Tynan br eached t hat  dut y by f ai l i ng t o put  out  t he 

f i r e. 19   

                                                 
17 I d.  at  423.  

18 I d.    

Just i ce Wi l cox' s  Rockwei t  opi ni on i s an opi ni on of  al l  t he 
j ust i ces of  t hi s cour t  i nsof ar  as i t  concl udes t hat  under  
Wi sconsi n l aw Tynan owed a common- l aw dut y t o ever yone t o 
exer ci se or di nar y car e and r ej ect s Tynan' s ar gument  t hat  she 
coul d not  be l i abl e f or  Ant hony' s i nj ur i es because Wi sconsi n l aw 
di d not  i mpose a dut y upon her  t o act .   Just i ce St ei nmet z ' s 
concur r i ng opi ni on ( j oi ned by Chi ef  Just i ce Day)  depar t ed f r om 
Just i ce Wi l cox' s opi ni on onl y i nsof ar  as Just i ce Wi l cox' s 
opi ni on concl uded t hat  cr edi bl e evi dence suppor t ed t he j ur y ' s 
f i ndi ng of  negl i gence.   Just i ce St ei nmet z concl uded t hat  t he 
st andar d of  due car e was not  v i ol at ed.   See Rockwei t ,  197 
Wi s.  2d at  433 ( St ei nmet z,  J. ,  concur r i ng) .   Just i ce St ei nmet z ' s  
opi ni on r ef er s t o Just i ce Wi l cox' s opi ni on as t he maj or i t y  
opi ni on.   See i d.   My concur r i ng opi ni on i n Rockwei t  ( j oi ned by 
Just i ce Br adl ey)  addr esses and di scr edi t s " t he def endant ' s c l ai m 
t hat  ' Wi sconsi n l aw does not  i mpose a dut y upon one per son t o 
act i vel y assi st  or  pr eser ve a per son f r om a r i sk of  i nj ur y 
cr eat ed by anot her . ' "   Rockwei t ,  197 Wi s.  2d at  429.   My 
concur r i ng opi ni on al so r ef er s t o Just i ce Wi l cox' s opi ni on as 
t he maj or i t y opi ni on.   See Rockwei t ,  197 Wi s.  2d at  430,  431 
n. 2,  432 ( Abr ahamson,  J. ,  concur r i ng) .  

19 Rockwei t ,  197 Wi s.  2d at  423.  

Thi s cour t  sust ai ned t he j ur y ' s f i ndi ng t hat  Tynan had 
br eached her  dut y t o exer ci se or di nar y car e and was negl i gent .   
The cour t  concl uded t hat  t he j ur y ' s f i ndi ng was suppor t ed by 
cr edi bl e evi dence i n t he c i r cui t  cour t  r ecor d.   See Rockwei t ,  
197 Wi s.  2d at  424.  
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¶66 I n t he Gr i t zner  case,  def endant  Roger  Bubner ' s 

gi r l f r i end' s son,  Mi chael ,  sexual l y abused t he Gr i t zner s '  

daught er  whi l e she was i n Bubner ' s home.   Bubner  al l egedl y knew 

t hat  Mi chael  had a pr opensi t y t o sexual l y abuse ot her  chi l dr en.   

Bubner  al so al l egedl y f ai l ed t o war n t he Gr i t zner s about  

Mi chael ' s pr opensi t y or  t o super vi se Mi chael  whi l e Mi chael  was 

wi t h t he Gr i t zner s '  daught er .   The Gr i t zner s f i l ed a compl ai nt  

agai nst  Bubner  c l ai mi ng ( 1)  negl i gent  f ai l ur e t o war n t he 

Gr i t zner s t hat  Mi chael  had a pr opensi t y t owar d sexual  abuse;  and 

( 2)  negl i gent  f ai l ur e t o cont r ol  Mi chael . 20   

¶67 The Gr i t zner s '  negl i gence cl ai ms wer e f ocused on 

Bubner ' s f ai l ur es t o act  r at her  t han on Bubner ' s af f i r mat i ve 

act i ons.   The l ead opi ni on acknowl edged t hat  " [ t ] he Gr i t zner s '  

c l ai ms agai nst  Bubner  [ wer e]  based on Bubner ' s dut y t o t ake 

cer t ai n af f i r mat i ve act i ons——t o war n [ t he Gr i t zner s]  about  

Mi chael  and t o cont r ol  Mi chael ' s behavi or . " 21   
                                                                                                                                                             

The Rockwei t  cour t  went  on t o concl ude on t he basi s of  
publ i c pol i cy consi der at i ons t hat  Tynan shoul d not  be l i abl e t o 
Ant hony despi t e her  causal  negl i gence.   See Rockwei t ,  197 
Wi s.  2d at  425- 29.   The cour t  r easoned t hat  Ant hony' s i nj ur i es 
wer e whol l y out  of  pr opor t i on t o Tynan' s cul pabi l i t y  and wer e 
t oo r emot e f r om Tynan' s negl i gence.   I t  al so r easoned t hat  t her e 
woul d be no sensi bl e st oppi ng poi nt  i f  l i abi l i t y  wer e i mposed 
upon someone i n Tynan' s posi t i on.  

" [ E] ven when a dut y of  car e exi st s and t he ot her  el ement s 
of  negl i gence have been est abl i shed,  publ i c pol i cy 
consi der at i ons may pr ecl ude l i abi l i t y .   However ,  Wi sconsi n 
cour t s addr ess publ i c pol i cy concer ns di r ect l y ,  r at her  t han 
aski ng whet her  t he def endant  owed a ' dut y '  t o t he par t i cul ar  
v i ct i m. "   Gr i t zner ,  235 Wi s.  2d 781,  ¶24 ( Wi l cox,  J. ,  l ead 
opi ni on)  ( f oot not e omi t t ed) .  

20 Gr i t zner ,  235 Wi s.  2d 781,  ¶2 ( Wi l cox,  J. ,  l ead opi ni on) .    

21 I d. ,  ¶21 ( Wi l cox,  J. ,  l ead opi ni on) .    
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¶68 Bubner  " f r ame[ d]  hi s r esponse t o t he Gr i t zner s '  c l ai ms 

under  t he r ul es gover ni ng af f i r mat i ve dut i es t o act  i n t he 

Rest at ement  ( Second)  of  Tor t s .  .  .  . " 22  Bubner ' s appr oach 

appar ent l y wor ked at  t he c i r cui t  cour t ,  whi ch di smi ssed t he 

Gr i t zner s '  c l ai ms on t he gr ound t hat  " Bubner  had no l egal  dut y 

t o war n t he Gr i t zner s about  Mi chael ' s al l eged pr opensi t i es or  t o 

cont r ol  Mi chael ' s conduct . " 23   

¶69 Thi s cour t ,  however ,  di d not  deci de t he case by 

det er mi ni ng whet her  Bubner  had a dut y t o per f or m t he act s t hat  

he al l egedl y had f ai l ed t o per f or m.   The l ead opi ni on st at ed 

t hat  " t he cr uci al  quest i on i n eval uat i ng t he Gr i t zner s '  c l ai ms 

i s not  whet her  Bubner  had any ' dut y '  t o t ake af f i r mat i ve act i ons 

but  whet her  Bubner ' s al l eged f ai l ur e t o t ake cer t ai n act i ons was 

consi st ent  wi t h hi s dut y t o exer ci se a r easonabl e degr ee of  

car e. " 24  Ci t i ng t he l ead opi ni on,  t he concur r i ng/ maj or i t y  

                                                 
22 I d.    

23 I d. ,  ¶13 ( Wi l cox,  J. ,  l ead opi ni on) .    

24 I d. ,  ¶25 ( Wi l cox,  J. ,  l ead opi ni on) .   
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opi ni on si mi l ar l y st at ed t hat  " [ a]  per son i s not  usi ng or di nar y 

car e and i s negl i gent  i f  t he per son f ai l s t o do somet hi ng t hat  a 

r easonabl e per son woul d r ecogni ze as cr eat i ng an unr easonabl e 

r i sk of  i nj ur y t o anot her . " 25   

¶70 The Gr i t zner  cour t  r emanded t he cause f or  a f ul l  

f act ual  r esol ut i on of  t he Gr i t zner s '  negl i gence cl ai ms. 26  The 

l ead opi ni on woul d have di smi ssed t he Gr i t zner s '  f ai l ur e- t o- war n 

cl ai m but  not  on t he gr ound t hat  Bubner  had no dut y t o war n t he 

Gr i t zner s and was not  negl i gent .   The l ead opi ni on woul d have 

di smi ssed t he f ai l ur e- t o- war n c l ai m on t he basi s of  publ i c 

pol i cy consi der at i ons. 27   

¶71 Just i ce Roggensack' s concur r ence cannot  be r econci l ed 

wi t h Rockwei t  or  Gr i t zner .   The concur r ence cont ends t hat  when a 

                                                                                                                                                             
The Gr i t zner  l ead opi ni on al so expl ai ned t hat  al t hough t hi s 

cour t  has consi der ed and r el i ed upon t he pr ovi s i ons i n t he 
Rest at ement  r el at i ng t o af f i r mat i ve dut i es t o act ,  t he cour t  
" has not  expr ess l y adopt ed t hi s f r amewor k. "   Gr i t zner ,  235 Wi s.  
2d 781,  ¶22 ( Wi l cox,  J. ,  l ead opi ni on) .   The l ead opi ni on st at ed 
t hat  " i nst ead"  of  t he Rest at ement  pr ovi s i ons,  " t he gener al  
f r amewor k gover ni ng t he dut y of  car e i n Wi sconsi n negl i gence 
act i ons i s t hat :  ' A per son i s negl i gent  when [ he or  she]  f ai l s  
t o exer ci se or di nar y car e.  Or di nar y car e i s t he car e whi ch a 
r easonabl e per son woul d use i n s i mi l ar  c i r cumst ances.  A per son 
i s not  usi ng or di nar y car e and i s negl i gent ,  i f  t he per son,  
wi t hout  i nt endi ng t o do har m,  does somet hi ng ( or  f ai l s  t o do 
somet hi ng)  t hat  a r easonabl e per son woul d r ecogni ze as cr eat i ng 
an unr easonabl e r i sk of  i nj ur y or  damage t o a per son or  
pr oper t y. ' "   Gr i t zner ,  235 Wi s.  2d 781,  ¶22 ( Wi l cox,  J. ,  l ead 
opi ni on)  ( quot i ng Wi s JI ——Ci vi l  1005;  br acket s i n Gr i t zner ) .  

25 Gr i t zner ,  235 Wi s.  2d 781,  ¶76 ( Abr ahamson,  C. J. ,  
concur r i ng/ maj or i t y) .    

26 I d. ,  ¶¶76,  86 ( Abr ahamson,  C. J. ,  concur r i ng/ maj or i t y) .    

27 I d. ,  ¶¶28- 44,  70 ( Wi l cox,  J. ,  l ead opi ni on) .    



No.   2006AP2910. ssa 

 

16 
 

def endant ' s al l eged negl i gence i s v i ewed as an omi ssi on r at her  

t han an act ,  t he cour t  must  det er mi ne whet her  t he def endant  had 

a dut y under  t he c i r cumst ances t o per f or m t he act  t hat  was 

omi t t ed.   Thi s  cour t ,  however ,  di d not  deci de Rockwei t  by 

det er mi ni ng whet her  Tynan had a dut y t o ext i ngui sh t he camp f i r e 

and di d not  deci de Gr i t zner  by det er mi ni ng whet her  Bubner  had a 

dut y t o war n t he Gr i t zner s or  t o cont r ol  Mi chael .   The Rockwei t  

cour t  f ound " Tynan' s ar gument  t hat  she cannot  be hel d l i abl e f or  

Ant hony' s i nj ur i es because Wi sconsi n l aw does not  i mpose a dut y 

upon her  t o act  t o be wi t hout  mer i t . " 28  The Gr i t zner  cour t  

concl uded t hat  " t he cr uci al  quest i on i n eval uat i ng t he 

Gr i t zner s '  c l ai ms i s not  whet her  Bubner  had any ' dut y '  t o t ake 

af f i r mat i ve act i ons but  whet her  Bubner ' s al l eged f ai l ur e t o t ake 

cer t ai n act i ons was consi st ent  wi t h hi s dut y t o exer ci se a 

r easonabl e degr ee of  car e. " 29   

¶72 I n Ni chol s,  t hi s cour t  af f i r med t he vi t al i t y  of  

Rockwei t  and Gr i t zner .   The Ni chol s cour t  was conf r ont ed wi t h a 

deci s i on of  t he cour t  of  appeal s suggest i ng t hat  i n Hoi da,  I nc.  

v.  M&I  Mi dst at e Bank,  2006 WI  69,  291 Wi s.  2d 283,  717 

N. W. 2d 17——a deci s i on aut hor ed by Just i ce Roggensack——t hi s cour t  

had " over t ur ned or  backed away f r om"  Rockwei t  and Gr i t zner . 30  

The Ni chol s cour t  made cl ear  t hat  " Hoi da was not  i nt ended t o 

over t ur n pr i or  case l aw"  and t hat  " Gr i t zner  and Rockwei t  ar e 

                                                 
28 Rockwei t ,  197 Wi s.  2d at  423.    

29 Gr i t zner ,  235 Wi s.  2d 781,  ¶25 ( Wi l cox,  J. ,  l ead 
opi ni on) .    

30 Ni chol s,  308 Wi s.  2d 17,  ¶34.  
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st i l l  good l aw i n Wi sconsi n. " 31  I t  st at ed t hat  " [ n] ot hi ng i n 

Hoi da was i nt ended t o over r ul e or  change t he pr i nci pl es of  l aw 

expr essed i n Gr i t zner  and Rockwei t . " 32   

¶73 The Ni chol s opi ni on conf i r med t hat  t he negl i gence 

st andar d appl i ed i n Rockwei t  and Gr i t zner  was cor r ect .   I t  

concl uded t hat  " i n a negl i gence case,  a def endant ' s conduct  i s 

not  exami ned i n t er ms of  whet her  or  not  t her e i s a dut y t o do a 

speci f i c  act ,  but  r at her  whet her  t he conduct  sat i sf i ed t he dut y 

pl aced upon i ndi v i dual s t o exer ci se t hat  degr ee of  car e as woul d 

be exer ci sed by a r easonabl e per son under  t he c i r cumst ances. " 33  

¶74 Just i ce Roggensack' s concur r ence i s no mor e consi st ent  

wi t h Ni chol s t han i t  i s  wi t h Rockwei t  or  Gr i t zner .   The 

concur r ence r el i es i n l ar ge par t  upon Just i ce Roggensack' s Hoi da 

deci s i on t o set  f or t h an ar gument  about  t he negl i gence st andar d 

t hat  cont r adi ct s  t he anal ysi s i n Rockwei t  and Gr i t zner . 34  Yet  

Ni chol s expl i c i t l y  r ej ect s t he i dea t hat  Just i ce Roggensack' s 

Hoi da deci s i on changed t he l aw of  negl i gence as i t  i s  expl ai ned 

i n t he Rockwei t  and Gr i t zner  deci s i ons.   Fur t her mor e,  Ni chol s 

concl udes,  i n di r ect  cont r adi ct i on t o Just i ce Roggensack' s 

concur r ence,  t hat  i n a negl i gence case,  a def endant ' s conduct  

shoul d not  be anal yzed i n t er ms of  whet her  t he def endant  had a 

dut y t o per f or m a speci f i c  act .    
                                                 

31 I d. ,  ¶¶34,  47.    

32 I d. ,  ¶47.    

33 I d. ,  ¶45 ( quot i ng Gr i t zner ,  235 Wi s.  2d 781,  ¶24 ( Wi l cox,  
J. ,  l ead opi ni on) ) .    

34 See Just i ce Roggensack' s concur r ence,  ¶¶101- 102,  105,  108 
( r el y i ng upon Hoi da) .    
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¶75 The Ni chol s case was deci ded j ust  l ast  year .   Just i ce 

Cr ooks' s maj or i t y opi ni on was j oi ned by Just i ce Roggensack,  as 

wel l  as by Just i ces Br adl ey,  Pr osser ,  and Zi egl er . 35  One wonder s 

what  coul d have happened i n t he cour se of  one year  t o make 

Just i ce Roggensack suddenl y doubt  t he wi sdom of  Just i ce Cr ooks' s 

car ef ul  di scussi on.  

I I I  

¶76 The maj or i t y opi ni on i n t he pr esent  case seeks 

gui dance f r om § 7 t he Rest at ement  ( Thi r d)  of  Tor t s:  Li abi l i t y  

f or  Physi cal  Har m ( Pr oposed Fi nal  Dr af t  No.  1,  2005) . 36  Just i ce 

Roggensack' s concur r ence does t he same. 37    

¶77 Sect i on 7( a)  of  t he Rest at ement  ( Thi r d)  of  Tor t s 

expl ai ns t he c i r cumst ances under  whi ch a per son i s subj ect  t o 

t he gener al  dut y t o exer ci se r easonabl e and or di nar y car e.   I t  

pr ovi des i n f ul l  as f ol l ows:  

An act or  or di nar i l y  has a dut y t o exer ci se r easonabl e 
car e when t he act or ' s conduct  cr eat es a r i sk of  
physi cal  har m.  

 ¶78 A r el at ed pr ovi s i on,  § 37,  " st at es t he obver se"  of  

§ 7( a) :  I n t he absence of  conduct  cr eat i ng a r i sk of  physi cal  

har m t o anot her ,  an act or  or di nar y has no dut y of  car e t o 

anot her . 38  Sect i on 37 pr ovi des i n f ul l  as f ol l ows:  
                                                 

35 The concur r i ng opi ni on,  whi ch I  aut hor ed and whi ch 
Just i ce But l er  j oi ned,  di d not  obj ect  t o t he maj or i t y opi ni on' s 
di scussi on of  Rockwei t  and Gr i t zner  or  i t s gener al  di scussi on of  
t he negl i gence st andar d i n Wi sconsi n.    

36 See maj or i t y op. ,  ¶¶19- 20,  26.  

37 Just i ce Roggensack' s concur r ence,  ¶114.    

38 Rest at ement  ( Thi r d)  of  Tor t s:  Li abi l i t y  f or  Physi cal  Har m 
( Pr oposed Fi nal  Dr af t  No.  1,  2005)  § 7 cmt .  l ,  at  99.  
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An act or  whose conduct  has not  cr eat ed a r i sk of  
physi cal  har m t o anot her  has no dut y of  car e t o t he 
ot her  unl ess a cour t  det er mi nes t hat  one of  t he 
af f i r mat i ve dut i es pr ovi ded i n §§ 38- 44 i s appl i cabl e.  

 ¶79 Under  t he Rest at ement  ( Thi r d)  appr oach,  when t he 

def endant ' s conduct  has cr eat ed a r i sk of  physi cal  har m t o 

anot her ,  t he def endant  must  exer ci se r easonabl e and or di nar y 

car e under  t he c i r cumst ances,  and t he quest i on of  negl i gence i s  

whet her  t he def endant  has exer ci sed such car e. 39  When t he 

def endant ' s conduct  has not  cr eat ed a r i sk of  physi cal  har m t o 

anot her ,  t he quest i on of  t he def endant ' s negl i gence t ur ns on 

whet her  t he def endant  was subj ect  t o ( and br eached)  a mor e 

speci f i c  af f i r mat i ve dut y t o act .    

 ¶80 Just i ce Roggensack' s concur r ence appar ent l y concl udes 

t hat  under  t he Rest at ement  ( Thi r d) ,  a per son i s r equi r ed t o 

exer ci se r easonabl e and or di nar y car e onl y when per f or mi ng 

af f i r mat i ve act s.   The concur r ence st at es t hat  " [ s] ect i on 7' s 

di scussi on of  dut y i s l i mi t ed t o af f i r mat i ve act s;  i t  does not  

addr ess dut y based on an al l eged f ai l ur e t o act . " 40  The 

i mpl i cat i on seems t o be t hat  t he Rest at ement  ( Thi r d)  suppor t s 

t he concur r i ng opi ni on' s v i ew t hat  when a def endant ' s al l eged 

                                                 
39 See Rest at ement  ( Thi r d)  of  Tor t s:  Li abi l i t y  f or  Physi cal  

Har m § 3,  at  34 ( Pr oposed Fi nal  Dr af t  No.  1,  2005)  ( " A per son 
act s negl i gent l y i f  t he per son does not  exer ci se r easonabl e car e 
under  al l  t he c i r cumst ances. " ) .    

40 See Just i ce Roggensack' s concur r ence,  ¶114  

The concur r ence al so r el i es upon t he maj or i t y opi ni on' s use 
of  § 7 of  t he Rest at ement  ( Thi r d)  as evi dence t hat  t he maj or i t y 
opi ni on vi ews t he def endant ' s al l eged negl i gence i n t he pr esent  
case as consi s t i ng of  an af f i r mat i ve act .   See Just i ce 
Roggensack' s concur r ence,  ¶¶113- 115.    
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negl i gence i s v i ewed as an omi ssi on r at her  t han an act ,  t he 

i nqui r y shoul d be whet her  t he def endant  had an af f i r mat i ve dut y 

t o act  under  t he c i r cumst ances r at her  t han whet her  t he def endant  

exer ci sed r easonabl e and or di nar y car e under  t he c i r cumst ances.  

 ¶81 The concur r ence mi si nt er pr et s t he appr oach of  §§ 7 and 

37 of  t he Rest at ement  ( Thi r d) .  

¶82 Sect i on 7( a)  of  t he Rest at ement  ( Thi r d)  st at es t hat  an 

act or 41 i s  t o exer ci se r easonabl e and or di nar y car e when t he 

act or ' s " conduct "  cr eat es a r i sk of  physi cal  har m.   The meani ng 

of  t he wor d " conduct "  i s  br oad.   A def endant ' s " conduct "  i s  

l i mi t ed nei t her  t o t he def endant ' s af f i r mat i ve act s nor  t o t he 

par t i cul ar  conduct  const i t ut i ng t he f ocal  poi nt  of  a negl i gence 

cl ai m agai nst  t he def endant .    

  ¶83 Thi s poi nt  i s  made cl ear  by Rest at ement  ( Thi r d)  of  

Tor t s § 37 cmt .  c. ,  whi ch expl ai ns how a cour t  may di st i ngui sh 

bet ween cases i n whi ch t he def endant  i s t o exer ci se r easonabl e 

and or di nar y car e under  § 7( a)  and cases i n whi ch t he 

def endant ' s conduct  must  be anal yzed i n t er ms of  mor e speci f i c  

af f i r mat i ve dut i es t o act  under  §§ 38- 44.   The comment  st at es 

t hat  " [ t ] he pr oper  quest i on i s not  whet her  an act or ' s speci f i c  

f ai l ur e t o exer ci se r easonabl e car e i s an er r or  of  commi ssi on or  

                                                 
41 The wor d " act or "  i n § 7( a)  shoul d not  be vi ewed as 

l i mi t i ng § 7( a)  t o per sons who t ake af f i r mat i ve act s.   The 
Rest at ement  ( Thi r d)  i t sel f  expl ai ns t hat  i t  empl oys a 
" convent i on"  of  " r ef er r i ng t o t he per son whose act i ons or  
conduct  may be subj ect  t o t or t  l i abi l i t y  as t he ' act or ' [ , ] "  even 
when " t he act or  may not  have engaged i n any act i on or  conduct  
r el evant  t o t he har m t hat  occur r ed. "   Rest at ement  ( Thi r d)  of  
Tor t s:  Li abi l i t y  f or  Physi cal  Har m at  709 ( Pr oposed Fi nal  Dr af t  
No.  1,  2005) .  
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omi ssi on.   I nst ead,  i t  i s  whet her  t he act or ' s  ent i r e conduct  

cr eat ed a r i sk of  physi cal  har m. " 42  I n ot her  wor ds,  t he comment  

expl i c i t l y  r ecogni zes t hat  i n l i ght  of  a per son' s ent i r e cour se 

of  conduct ,  t he per son may be subj ect  t o ( and may br each)  t he 

gener al  dut y t o exer ci se r easonabl e and or di nar y car e i n hi s or  

her  omi ssi ons as wel l  as act s.    

¶84 The same comment  pr ovi des speci f i c  exampl es of  cases 

i n whi ch a def endant ' s al l eged negl i gence may be vi ewed as an 

omi ssi on yet  t he def endant ' s conduct  must  be anal yzed i n t er ms 

of  whet her  t he def endant  exer ci sed r easonabl e and or di nar y car e 

under  § 7( a) .   The comment  st at es t hat  " a f ai l ur e t o empl oy an 

aut omobi l e' s br akes or  a f ai l ur e t o war n about  a l at ent  danger  

i n one' s pr oduct  i s not  a case of  nonf easance gover ned by t he 

r ul es [ i n §§ 38- 44 r el at i ng t o speci f i c  af f i r mat i ve dut i es t o 

act ] ,  because i n t hose cases t he ent i r et y of  t he act or ' s conduct  

( dr i v i ng an aut omobi l e or  sel l i ng a pr oduct )  cr eat ed a r i sk of  

har m.   Thi s i s so even t hough t he speci f i c  conduct  al l eged t o be 

a br each of  t he dut y of  r easonabl e car e was i t sel f  an 

omi ssi on. " 43    

 ¶85 My poi nt  her e i s not  t hat  Wi sconsi n' s l aw of  

negl i gence i s consi st ent  i n al l  r espect s wi t h t he Rest at ement  

                                                 
42 Rest at ement  ( Thi r d)  of  Tor t s:  Li abi l i t y  f or  Physi cal  Har m 

§ 37 cmt .  c,  at  711 ( Pr oposed Fi nal  Dr af t  No.  1,  2005) .    

43 I d.    



No.   2006AP2910. ssa 

 

22 
 

( Thi r d) .   I t  i s  not . 44   My poi nt  i s  r at her  t hat  t he Rest at ement  

( Thi r d) ' s appr oach does not  t ur n on whet her  t he def endant  

engaged i n an act  or  omi ssi on.   The Rest at ement  ( Thi r d)  i nst ead 

r ecogni zes t hat  whenever  t he ent i r e cour se of  a per son' s conduct  

has cr eat ed a r i sk of  physi cal  har m,  t he per son i s negl i gent  i f —

—by act  or  omi ssi on al i ke——t he per son f ai l s t o exer ci se 

r easonabl e and or di nar y car e.    

                                                 
44 The Repor t er s '  Not e t o § 37 of  t he Rest at ement  ( Thi r d) ,  

c i t es t he Rockwei t  deci s i on f or  t he pr oposi t i on t hat  Wi sconsi n 
" does not  empl oy no- dut y r ul es [ but ]  never t hel ess r eaches t he 
same r esul t  by empl oyi ng publ i c pol i cy t o avoi d l i abi l i t y  f or  
t hose whose act s pl ayed no r ol e i n cr eat i ng r i sk t o anot her . "   
Rest at ement  ( Thi r d)  of  Tor t s:  Li abi l i t y  f or  Physi cal  Har m § 37,  
at  719 ( Repor t er s '  Not e)  ( Pr oposed Fi nal  Dr af t  No.  1,  2005) .    

Thi s cour t  does not  i n t he pr esent  case adopt  any 
pr ovi s i ons of  t he Rest at ement  ( Thi r d)  of  Tor t s:  Li abi l i t y  f or  
Physi cal  Har m ( Pr oposed Fi nal  Dr af t  No.  1,  2005) .   The maj or i t y 
opi ni on expl ai ns t hat  t hi s cour t  has " pr evi ousl y not ed,  wi t hout  
f i ndi ng i t  necessar y t o adopt ,  hel pf ul  l anguage f r om sect i ons i n 
t he Rest at ement s wher e i t  pr ov i des f ur t her  suppor t  f or  t he 
r at i onal e f or  a hol di ng. "   Maj or i t y op. ,  ¶19 n. 7.  
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¶86 Just i ce Roggensack' s concur r ence,  di st i ngui shi ng 

bet ween an act  and an omi ssi on,  i s ost ensi bl y of f er ed " t o assi st  

t he r eader s of  [ t hi s cour t ' s ]  opi ni ons as t hey st ep i nt o t he 

t hi cket  of  a negl i gence cl ai m i n Wi sconsi n[ . ] " 45  Fr om my vant age 

poi nt  t he concur r ence unf or t unat el y makes t he t hi cket  t hi cker .  

¶87 For  t he r easons set  f or t h,  I  wr i t e separ at el y.  

 

 

                                                 
45 Just i ce Roggensack' s concur r ence,  ¶88.    



No.   2006AP2910. pdr  

 

1 
 

¶88 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring).   I  concur  

i n t he r esul t  r eached by t he maj or i t y opi ni on i n r egar d t o bot h 

c l ai ms made.   I  wr i t e onl y wi t h r egar d t o t he negl i gence cl ai m 

i n or der  t o poi nt  out  t he di f f i cul t y i n assessi ng dut y,  and t he 

scope of  dut y,  under  our  negl i gence j ur i spr udence.   Some of  t he 

di f f i cul t y i s caused i n par t  by our  f ai l i ng t o be pr eci se i n our  

r easoni ng when a c l ai m of  negl i gence ar i ses f r om an al l egat i on 

of  a f ai l ur e t o act ,  as di st i ngui shed f r om a cl ai m asser t i ng 

t hat  t he act  i n quest i on was negl i gent l y per f or med.   Thi s 

di f f i cul t y i s enhanced when t he cl ai m made coul d be 

char act er i zed as ei t her  a f ai l ur e t o act  or  as an act  

negl i gent l y per f or med,  dependi ng on t he l ens t hat  t he aut hor  of  

t he opi ni on appl i es.   And some of  t he di f f i cul t y occur s because 

our  j ur i spr udence i n t hi s ar ea cont i nues t o devel op.   Because 

t he maj or i t y opi ni on does not  addr ess dut y,  and because I  hope 

t o assi st  t he r eader s of  our  opi ni ons as t hey st ep i nt o t he 

t hi cket  of  a negl i gence cl ai m i n Wi sconsi n,  I  wr i t e separ at el y 

and r espect f ul l y concur  i n t he maj or i t y opi ni on.    

I .   BACKGROUND 

¶89 The cont ext  i n whi ch t hi s negl i gence cl ai m ar ose i s 

car ef ul l y and cor r ect l y nar r at ed i n t he maj or i t y opi ni on. 1  

Summar i l y st at ed,  Kennet h J.  Behr endt  ( Behr endt )  al l eges t hat  

Si l van I ndust r i es,  I nc.  ( Si l van)  was causal l y negl i gent  f or  t he 

i nj ur i es he sust ai ned when a t ank t hat  he al l eged had been 

manuf act ur ed at  Si l van t en year s ear l i er  expl oded.   The t ank was 

manuf act ur ed by Si l van empl oyees as a " s i de j ob, "  i . e. ,  a 

                                                 
1 Maj or i t y op. ,  ¶¶5–7.  
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per sonal  j ob,  f or  t he empl oyees'  per sonal  use.   At  t he t i me of  

i t s  manuf act ur e,  Si l van had a pol i cy t hat  s i de j obs wer e 

per mi t t ed,  but  empl oyees wer e not  per mi t t ed t o manuf act ur e 

pr essur e vessel s.   I n compl i ance wi t h t hat  pol i cy,  t he t ank t hat  

was manuf act ur ed at  Si l van had hol es cut  i n i t  bef or e i t  l ef t  

Si l van and was unusabl e as a pr essur e vessel  at  t hat  t i me.    

¶90 At  some l at er  dat e,  t he hol es i n t he t ank wer e pl ugged 

by a t hi r d par t y  who was unaf f i l i at ed wi t h Si l van,  and a f i x t ur e 

was added so t hat  t he t ank coul d be subj ect ed t o ai r  

pr essur i zat i on.   I t  was whi l e t he t ank was pr essur i zed t hat  i t  

expl oded,  i nj ur i ng Behr endt .  

¶91 Behr endt  c l ai med t hat  Si l van was negl i gent  i n 

" di st r i but i ng"  t he t ank;  " i n f ai l i ng t o i ssue pr oper  and 

adequat e war ni ngs and i nst r uct i ons concer ni ng t he use"  of  t he 

t ank;  and " i n t he manner  i n whi ch i t  desi gned,  manuf act ur ed 

[ and]  assembl ed"  t he t ank. 2  I n hi s br i ef ,  Behr endt  ar gues mor e 

gener al l y,  al l egi ng t hat  Si l van was negl i gent  because i t  

per mi t t ed s i de j obs wher e def ect i ve or  danger ous i t ems coul d be 

made.    

¶92 The cour t  of  appeal s af f i r med t he di smi ssal  of  

Behr endt ' s negl i gence cl ai m agai nst  Si l van.   The cour t  concl uded 

t hat  Si l van had no dut y t o Behr endt  because hi s i nj ur i es,  whi ch 

ar ose f r om modi f i cat i on of  t he t ank,  wer e not  f or eseeabl e by 

Si l van. 3  The maj or i t y opi ni on af f i r ms t he di smi ssal  of  t he 

                                                 
2 Amended Compl ai nt ,  ¶20.    

3 Behr endt  v.  Gul f  Under wr i t er s I ns.  Co. ,  No.  2006AP2910,  
unpubl i shed sl i p op. ,  ¶5 ( Wi s.  Ct .  App.  Feb.  26,  2008) .  
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negl i gence cl ai m because i t  concl udes t hat  Si l van' s dut y of  

or di nar y car e under  t he c i r cumst ances,  wi t h r egar d t o i t s pol i cy 

of  per mi t t i ng s i de j obs,  was not  br eached. 4  The maj or i t y opi ni on 

does not  opi ne on t he scope of  Si l van' s dut y under  t he 

c i r cumst ances pr esent ed.   

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶93 Because t he f act s r el at i ng t o t he manuf act ur e of  t he 

t ank ar e undi sput ed,  whet her  Si l van had a dut y and t he scope of  

t hat  dut y ar e quest i ons of  l aw,  whi ch we deci de i ndependent l y.   

Rol ph v.  EBI  Cos. ,  159 Wi s.  2d 518,  528,  464 N. W. 2d 667 ( 1991)  

( c i t i ng Fi t zger al d v.  Ludwi g,  41 Wi s.  2d 635,  639,  165 N. W. 2d 

158 ( 1969) ) .    

B.  Gener al  Pr i nci pl es 

¶94 A pl ai nt i f f  seeki ng t o r ecover  on a c l ai m of  

negl i gence must  pr ove f our  el ement s:   " ( 1)  t he exi st ence of  a 

dut y of  car e on t he par t  of  t he def endant ,  ( 2)  a br each of  t hat  

dut y of  car e,  ( 3)  a causal  connect i on bet ween t he def endant ' s 

br each of  t he dut y of  car e and t he pl ai nt i f f ' s  i nj ur y,  and ( 4)  

act ual  l oss or  damage r esul t i ng f r om t he i nj ur y. "   Gr i t zner  v.  

Mi chael  R. ,  2000 WI  68,  ¶19,  235 Wi s.  2d 781,  611 N. W. 2d 906 

( c i t i ng Mi l l er  v.  Wal - Mar t  St or es,  I nc. ,  219 Wi s.  2d 250,  260,  

580 N. W. 2d 233 ( 1998) ) ;  Rockwei t  v.  Senecal ,  197 Wi s.  2d 409,  

                                                 
4 Maj or i t y op. ,  ¶4.  
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419,  541 N. W. 2d 742 ( 1995) 5 ( c i t i ng Cof f ey v.  Ci t y of  Mi l waukee,  

74 Wi s.  2d 526,  531,  247 N. W. 2d 132 ( 1976) ) .    

¶95 I n anal yzi ng any negl i gence cl ai m,  i t  i s  necessar y t o 

r emember  t hat  " [ d] ut y i s st i l l  an i mpor t ant  f act or  i n 

det er mi ni ng whet her  an act  i s  negl i gent . "   A. E.  I nv.  Cor p.  v.  

Li nk Bui l der s,  I nc. ,  62 Wi s.  2d 479,  484,  214 N. W. 2d 764 ( 1974)  

( emphasi s added) .   The concept  t hat  dut y r emai ns an el ement  of  a 

negl i gence cl ai m i s i n danger  of  bei ng obscur ed when we 

over si mpl i f y dut y,  based on t he asser t i on t hat  t hi s cour t  has 

adopt ed t he mi nor i t y v i ew i n Pal sgr af  v.  Long I s l and R.  Co. ,  162 

N. E.  99 ( N. Y.  1928) .   See,  e. g. ,  Hoi da,  I nc.  v.  M&I  Mi dst at e 

Bank,  2006 WI  69,  ¶64,  291 Wi s.  2d 283,  717 N. W. 2d 17 ( Br adl ey,  

J. ,  di ssent i ng) .    

¶96 Our  adopt i on of  t he mi nor i t y v i ew i n Pal sgr af  

somet i mes appl i es under  t he f act s pr esent ed and somet i mes i t  i s  

a r ed her r i ng t hat  c l ouds t he negl i gence anal ysi s.   I n t hi s 

r egar d,  i t  i s  hel pf ul  t o exami ne what  t he di ssent  i n Pal sgr af  

di d not  concl ude,  as wel l  as what  i t  di d concl ude.   Fi r st ,  t he 

                                                 
5 Rockwei t  v.  Senecal ,  197 Wi s.  2d 409,  541 N. W. 2d 742 

( 1995) ,  cont ai ns no maj or i t y opi ni on i n r egar d t o pr oof  of  t he 
el ement s of  Rockwei t ' s  negl i gence cl ai m.   The maj or i t y opi ni on,  
wr i t t en by Just i ce Wi l cox,  j oi ned by Just i ces Babl i t ch and 
Geske,  concl uded t hat  t her e was a dut y,  but  i t  di d not  af f i r m 
t he j ur y f i ndi ng of  causat i on.   I d.  at  424- 25.   I nst ead,  t he 
maj or i t y opi ni on assumed causat i on and pr ecl uded l i abi l i t y  based 
on publ i c pol i cy.   I d.   Then Just i ce Abr ahamson' s concur r ence,  
j oi ned by Just i ce Br adl ey,  " addr ess[ ed]  t he def endant ' s c l ai m 
t hat  ' Wi sconsi n l aw does not  i mpose a dut y upon one per son t o 
act i vel y assi st  or  pr eser ve a per son f r om a r i sk of  i nj ur y 
cr eat ed by anot her . ' "   I d.  at  429.   Just i ce St ei nmet z ' s 
concur r ence,  j oi ned by t hen Chi ef  Just i ce Day,  agr eed wi t h t he 
maj or i t y opi ni on' s publ i c pol i cy anal ysi s,  but  al so concl uded 
t her e had been no br each.   I d.  at  433.    
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mi nor i t y v i ew i n Pal sgr af  di d not  el i mi nat e t he el ement  of  dut y 

f r om a negl i gence cl ai m.   As Chi ef  Just i ce Hef f er nan expl ai ned 

whi l e asser t i ng t hat  t he cour t  had " expr essl y adopt ed t he 

Pal sgr af  mi nor i t y r at i onal e, "  we exami ne dut y when we ar e 

det er mi ni ng whet her  an act  i s  negl i gent .   A. E.  I nv. ,  62 Wi s.  2d 

at  483- 84.   I t  i s  onl y af t er  " an act  has been f ound t o be 

negl i gent ,  [ t hat ]  we no l onger  l ook t o see i f  t her e was a dut y 

t o t he one who was i n f act  i nj ur ed. "   I d.  at  484 ( quot i ng 

Schi l l i ng v.  St ockel ,  26 Wi s.  2d 525,  531,  133 N. W. 2d 335 

( 1965) ) .   Second,  t he di ssent  i n Pal sgr af  di d addr ess t he f l ow 

of  t he dut y of  or di nar y car e t o ot her s when a negl i gent  act  

occur r ed.   Pal sgr af ,  162 N. E.  at  102 ( Andr ews,  J. ,  di ssent i ng) .    

¶97 The mi nor i t y r at i onal e of  Pal sgr af  never  concl udes or  

i mpl i es t hat  dut y i s no l onger  an el ement  of  a negl i gence cl ai m.   

To expl ai n:   Pal sgr af  ar ose f r om an af f i r mat i ve act  t hat  was 

negl i gent l y per f or med,  f r om whi ch negl i gence Pal sgr af  c l ai med 

i nj ur y.   I n Pal sgr af ,  t wo men wer e at t empt i ng t o boar d a t r ai n 

t hat  was i n mot i on.   I d.  at  99.   An empl oyee of  t he r ai l r oad 

pushed one of  t he men f r om behi nd i n or der  t o assi st  hi m ont o 

t he t r ai n,  and i n so doi ng he caused t he man t o dr op t he package 

he was car r y i ng.   I d.   The package f el l  ont o t he r ai l s and 

expl oded.   I d.   The shock of  t he expl osi on caused t he scal es on 

t he r ai l way pl at f or m t o f al l  and t o st r i ke Pal sgr af .   I d.    

¶98 Pal sgr af  sued,  and t he di ssent i ng opi ni on i n t hat  New 

Yor k case t ook i ssue wi t h t he deni al  of  her  c l ai m.   I d.  at  102 

( Andr ews,  J. ,  di ssent i ng) .   The di ssent  set  t he i ssue consi st ent  

wi t h t he descr i pt i on of  dut y i n A. E.  I nvest ment  when i t  sai d:  
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The r esul t  we shal l  r each depends upon our  t heor y as 
t o t he nat ur e of  negl i gence.   I s i t  a r el at i ve 
concept ——t he br each of  some dut y  owi ng t o a par t i cul ar  
per son or  t o par t i cul ar  per sons?  Or ,  wher e t her e i s 
an act  whi ch unr easonabl y t hr eat ens t he saf et y of  
ot her s,  i s  t he doer  l i abl e f or  al l  i t s  pr oxi mat e 
consequences,  even wher e t hey r esul t  i n i nj ur y t o one 
who woul d gener al l y be t hought  t o be out s i de t he 
r adi us of  danger ?   

I d.   The f ocus of  Pal sgr af ' s di ssent ,  as quot ed above,  and t he 

f ocus of  t hi s cour t ' s  use of  Pal sgr af ,  as expl ai ned i n A. E.  

I nvest ment ,  i s  on t he r ange of  per sons t o whom a negl i gent  act or  

may be l i abl e,  af t er  a negl i gent  act  has been f ound.   A. E.  I nv. ,  

62 Wi s.  2d at  484 ( concl udi ng t hat  " [ o] nce negl i gence i s 

est abl i shed,  t he def endant  i s l i abl e f or  unf or eseeabl e 

consequences as wel l  as f or eseeabl e ones[ ,  and]  he i s l i abl e t o 

unf or eseeabl e pl ai nt i f f s" ) .    

¶99 The Pal sgr af  deci s i on ar ose f r om an af f i r mat i ve act  

negl i gent l y under t aken and t he quest i on pr esent ed was whet her  

Pal sgr af ' s damages wer e " so connect ed wi t h t he negl i gence t hat  

t he l at t er  may be sai d t o be t he pr oxi mat e cause of  t he f or mer . "   

Pal sgr af ,  162 N. E.  at  103 ( Andr ews,  J. ,  di ssent i ng) .   St at ed 

ot her wi se,  Pal sgr af ' s di ssent  par sed t o whom l i abi l i t y  f l ows 

f r om a negl i gent  act  af f i r mat i vel y under t aken.   One coul d 

char act er i ze t he Pal sgr af  di ssent ' s posi t i on as t o whom a dut y 

of  or di nar y car e was owed when t he negl i gent  act  occur r ed.    

¶100 Hoi da,  by cont r ast  wi t h Pal sgr af ,  t ur ned on whet her  

t he l ender ' s f ai l ur e t o t ake cer t ai n act i ons was negl i gent  by 

omi ssi on.   Hoi da,  291 Wi s.  2d 283,  ¶17.   Ther ef or e,  Hoi da 

addr essed whet her  t he f i r st  el ement  of  a negl i gence cl ai m,  dut y,  

had been al l eged.   St at ed ot her wi se,  t he quest i on pr esent ed was 
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whet her  M&I ' s dut y of  or di nar y car e under  t he c i r cumst ances 

r equi r ed M&I  t o t ake t he act i ons t hat  Hoi da cl ai med M&I  had a 

dut y t o under t ake.   I d.   I n Pal sgr af ,  t her e was no quest i on t hat  

t he r ai l r oad empl oyee act ed and t hat  hi s act  of  pushi ng t he 

passenger  ont o t he movi ng t r ai n was negl i gent .   Pal sgr af ,  162 

N. E.  at  105 ( Andr ews,  J. ,  di ssent i ng) .   The mi nor i t y v i ew i n 

Pal sgr af  was concer ned wi t h how f ar  l i abi l i t y  f or  t he negl i gent  

act  f l owed,  not  wi t h whet her  t her e was negl i gence.   I d.  at  103.  

¶101 Whi l e exami ni ng what  act s t he bank i n Hoi da was 

r equi r ed t o t ake,  we expl ai ned t hat  " one has a dut y t o exer ci se 

or di nar y car e under  t he c i r cumst ances. "   Hoi da,  291 Wi s.  2d 283,  

¶30 ( c i t i ng Gr i t zner ,  235 Wi s.  2d 781,  ¶20) .   We not ed t hat  what  

act s ar e r equi r ed when one exer ci ses or di nar y car e wi l l  depend 

upon t he ci r cumst ances under  whi ch t he cl ai med dut y t o act  

ar i ses.   I d. ,  ¶32 ( c i t i ng Hat l eber g v.  Nor west  Bank Wi s. ,  2005 

WI  109,  ¶¶18- 20,  283 Wi s.  2d 234,  700 N. W. 2d 15) .  

¶102 I n Hat l eber g,  we al so exami ned what  act s a bank was 

r equi r ed t o t ake pur suant  t o i t s dut y t o exer ci se or di nar y car e 

under  t he c i r cumst ances.   Hat l eber g,  283 Wi s.  2d 234,  ¶3.   We 

concl uded t hat  t he bank was not  negl i gent  because i t  had no dut y 

under  t he c i r cumst ances t o r evi ew t he t r ust  document  t o ensur e 

t hat  i t  woul d ef f ect i vel y avoi d t axes.   I d.   Hat l eber g,  l i ke 

Hoi da,  i nvol ved an el ement  of  t he c l ai m of  negl i gence,  dut y ,  

whi ch el ement  was based on an al l eged f ai l ur e t o act .   Hat l eber g 

di d not  i nvol ve an af f i r mat i ve act  t hat  was negl i gent l y 

per f or med,  as Pal sgr af  di d.    



No.   2006AP2910. pdr  

 

8 
 

¶103 I n Baumei st er  v.  Her i t age Mut ual  I nsur ance Co. ,  2004 

WI  148,  277 Wi s.  2d 21,  690 N. W. 2d 1,  we exami ned whet her  

cer t ai n act s wer e r equi r ed i n or der  t o sat i sf y an ar chi t ect ' s 

dut y of  or di nar y car e under  t he c i r cumst ances when t he cl ai m of  

negl i gence was based on a f ai l ur e t o act .   I d. ,  ¶18.   

Baumei st er ' s concl usi on t ur ned on whet her  t he ar chi t ect ' s dut y 

of  or di nar y car e under  t he c i r cumst ances r equi r ed hi m t o t ake 

cer t ai n act i ons.   I d.   I n so doi ng,  Baumei st er  exami ned t he dut y 

el ement  of  a negl i gence cl ai m.   I d.   I t  di d not  exami ne a 

negl i gent l y per f or med act  and det er mi ne whet her  l i abi l i t y  t o 

Baumei st er  shoul d f l ow f r om t hat  act ,  as t he di ssent  i n Pal sgr af  

di d.   I d.   

¶104 We do not  al ways addr ess dut y when a negl i gence cl ai m 

i s under  r evi ew.   For  exampl e,  on numer ous occasi ons we have 

chosen t o assume t hat  al l  f our  el ement s of  a negl i gence cl ai m 

ar e pr esent ,  but  never t hel ess have pr ecl uded l i abi l i t y  based on 

publ i c pol i cy f act or s.   Ni chol s v.  Pr ogr essi ve N.  I ns.  Co. ,  2008 

WI  20,  ¶¶3,  19,  308 Wi s.  2d 17,  746 N. W. 2d 220 ( concl udi ng t hat  

even i f  t he cour t  assumed t hat  t he Ni esens had a dut y t o 

super vi se t he j uveni l es on t hei r  pr oper t y,  t he Ni chol s '  c l ai m 

was deni ed on publ i c pol i cy gr ounds) ;  Smaxwel l  v.  Bayar d,  2004 

WI  101,  ¶39,  274 Wi s.  2d 278,  682 N. W. 2d 923 ( concl udi ng t hat  on 

publ i c pol i cy gr ounds common l aw negl i gence c l ai ms agai nst  a 

l andl or d or  a l andowner  based on i nj ur y caused by a dog ar e 

l i mi t ed t o s i t uat i ons wher e t he l andl or d or  l andowner  i s al so 

t he owner  or  keeper  of  t he dog) .   However ,  a pr ecl usi on of  

l i abi l i t y  i s  not  a pr ecl usi on of  negl i gence because " negl i gence 
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and l i abi l i t y  ar e di st i nct  concept s. "   Ni chol s,  308 Wi s.  2d 17,  

¶19 ( c i t i ng Hoi da,  291 Wi s.  2d 283,  ¶25) .  

¶105 To summar i ze,  when t he negl i gence cl ai m i s based on a 

f ai l ur e t o act ,  t he c l ai m i s,  i n t he f i r st  i nst ance,  f ocused on 

whet her  t he omi ssi on was negl i gent .   St at ed ot her wi se,  t he f ocus 

i n a f ai l ur e t o act  case i s,  at  l east  i ni t i al l y ,  on exami ni ng 

t he dut y el ement  of  a negl i gence cl ai m t o det er mi ne t he scope of  

t hat  al l eged dut y under  t he c i r cumst ances.   Hoi da,  291 Wi s.  2d 

283,  ¶32;  Hat l eber g,  283 Wi s.  2d 234,  ¶3;  Baumei st er ,  277 

Wi s.  2d 21,  ¶18.    

¶106 I f  i t  i s  det er mi ned t hat  t he dut y of  or di nar y car e 

under  t he c i r cumst ances pr esent ed di d not  i nc l ude t aki ng t he 

act i on whi ch was omi t t ed,  t hat  i s  t he end of  t he anal ysi s 

because one of  t he el ement s of  negl i gence wi l l  not  have been 

pr oven.   Gr i t zner ,  235 Wi s.  2d 781,  ¶19;  A. E.  I nv. ,  62 Wi s.  2d 

at  484.   Ther ef or e,  t he i ni t i al  det er mi nat i ons i n f ai l ur e t o act  

cases do not  come wi t hi n t he r ubr i c of  Pal sgr af ' s di ssent ,  wher e 

a negl i gent  act  had al r eady occur r ed and t he di ssent  par sed t he 

ef f ect  of  t hat  negl i gent  act  on Pal sgr af ' s c l ai m of  damages.   

Pal sgr af ,  162 N. E.  at  105 ( Andr ews,  J. ,  di ssent i ng) .   

¶107 St at ed ot her wi se,  what  Pal sgr af  pr ovi ded,  and what  

t hi s cour t  has adopt ed,  i s t hat  when a negl i gent  act  has 

occur r ed,  t he act or  gener al l y i s l i abl e t o al l  who ar e i nj ur ed 

by i t .   I n eval uat i ng t hat  l i abi l i t y ,  we do not  consi der  whet her  

t he act or  had an i ndi v i dual i zed dut y t o each i nj ur ed per son.   

Pal sgr af ,  162 N. E.  at  103.    
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¶108 A car ef ul  r eadi ng of  t he above cases,  and many ot her s 

t hat  ar i se i n t he cont ext  of  common l aw negl i gence,  shows t hat  

t he t er m " dut y"  has been used i n t wo ways:   ( 1)  i dent i f y i ng dut y 

as an el ement  of  a common l aw negl i gence cl ai m and ( 2)  

i dent i f y i ng dut y  by descr i bi ng an obl i gat i on t o an i nj ur ed 

per son.   When t he negl i gence cl ai m i s based on a f ai l ur e t o act ,  

t he i ni t i al  f ocus wi l l  be on t he f i r st  use of  dut y.   Hoi da,  291 

Wi s.  2d 283,  ¶51.   When t he negl i gence cl ai m ar i ses f r om an 

af f i r mat i ve act  c l ai med t o be negl i gent l y under t aken,  t he second 

use of  dut y may be t he cent r al  f ocus of  our  anal ysi s.   Pf ei f er  

v.  St andar d Gat eway Theat er ,  I nc. ,  262 Wi s.  229,  235- 36,  55 

N. W. 2d 29 ( 1952)  ( concl udi ng t hat  i n Wi sconsi n a negl i gent  

act or ' s l i abi l i t y  i s  not  l i mi t ed t o t he pr obabl e consequences of  

hi s act ) .   However ,  our  opi ni ons have not  al ways been pr eci se i n 

our  descr i pt i ons of  dut y and t he scope of  dut y under  t he 

c i r cumst ances pr esent ed,  t her eby causi ng some conf usi on f or  t he 

r eader . 6   

                                                 
6 The di scussi on of  dut y i s r ar el y s i mpl e.   For  exampl e,  i t  

can be af f ect ed by t he r el at i onshi p bet ween t he al l eged 
t or t f easor  and t he par t y c l ai mi ng i nj ur y.   See,  e. g. ,  Gr i t zner  
v.  Mi chael  R. ,  2000 WI  68,  ¶¶52- 56,  235 Wi s.  2d 781,  611 N. W. 2d 
906 ( concl udi ng t hat  Bubner  had a dut y t o t ake af f i r mat i ve act s 
t o pr ot ect  t he chi l d because he st ood i n l oco par ent i s wi t h 
r egar d t o t he i nj ur ed chi l d and because he vol unt ar i l y  under t ook 
a dut y t o pr ot ect  her ) .   Or ,  dut y may be af f ect ed by t he l aw 
under l y i ng t he obl i gat i on t hat  i s c l ai med t o have been br eached.   
See,  e. g. ,  Bel oi t  Li qui dat i ng Tr ust  v.  Gr ade,  2004 WI  39,  ¶2,  
270 Wi s.  2d 356,  677 N. W. 2d 298 ( concl udi ng t hat  i n t he cont ext  
of  a c l ai med br each of  f i duci ar y dut y,  an i nt ent i onal  t or t ,  
cor por at i on of f i cer s and di r ect or s owed onl y t he dut y of  
or di nar y car e t o cor por at e cr edi t or s unl ess t he cor por at i on was 
bot h i nsol vent  and no l onger  a goi ng concer n) .    



No.   2006AP2910. pdr  

 

11 
 

¶109 Chi ef  Just i ce Abr ahamson t akes t he unusual  t act  of  

at t acki ng a concur r i ng opi ni on i n her  ongoi ng mi ssi on of  

at t empt i ng t o el i mi nat e t he el ement  of  dut y f r om common l aw 

negl i gence cl ai ms i n Wi sconsi n. 7  I n so doi ng,  she onl y 

st r engt hens t he bl ack l et t er  l aw t hat  a negl i gence cl ai m i n 

Wi sconsi n has dut y as an el ement .   Ni chol s,  308 Wi s.  2d 17,  ¶11;  

Hoi da,  291 Wi s.  2d 283,  ¶17;  Gr i t zner ,  235 Wi s.  2d 781,  ¶19;  

Rockwei t ,  197 Wi s.  2d at  418.    

¶110 Cont r ar y t o t he l ament  of  Chi ef  Just i ce Abr ahamson,  

Rockwei t  and Ni chol s ar e consi st ent  wi t h my di scussi on above.   

Rockwei t  exami ned whet her  a dut y exi st ed,  and expl ai ned t hat  

" [ a] l t hough i ndi v i dual s gener al l y owe a dut y of  or di nar y car e t o 

al l  per sons,  we r ecogni ze t hat  l i mi t at i ons do exi st  wi t h r espect  

t o t he i mposi t i on of  a l egal  dut y i n some cases. "   Rockwei t ,  197 

Wi s.  2d at  421.  I n Ni chol s,  we af f i r med t hat  i n Wi sconsi n 

l i abi l i t y  has been pr ecl uded under  a negl i gence t heor y of  

r ecover y " based on t he absence of  a dut y, "  al t hough we have mor e 

f r equent l y l i mi t ed l i abi l i t y  based on publ i c pol i cy concer ns.   

Ni chol s,  308 Wi s.  2d 17,  ¶47.    

¶111 Br own v.  Di bbel l ,  227 Wi s.  2d 28,  595 N. W. 2d 358 

( 1999) ,  i s  i nt er est i ng t o compar e wi t h Chi ef  Just i ce 

Abr ahamson' s concur r ence her ei n because she aut hor ed Br own.   

Br own ar ose i n an i nf or med consent  cont ext .   I d.  at  33.   The 

physi c i an,  who Br own cont ended had pr ovi ded i nsuf f i c i ent  

i nf or mat i on,  def ended i n par t  by asser t i ng t hat  Br own,  as t he 

pat i ent ,  had a dut y t o ascer t ai n t he compl et eness of  t he 

                                                 
7 Chi ef  Just i ce Abr ahamson' s concur r ence,  ¶¶50- 53.   
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i nf or mat i on t he physi c i an pr ovi ded.   I d.  at  47.   The cour t  f ound 

no such dut y exi st ed.   " A pat i ent ' s dut y t o exer ci se or di nar y 

car e gener al l y does not  encompass a dut y t o ascer t ai n t he t r ut h 

or  t he compl et eness of  t he i nf or mat i on pr esent ed by a doct or . "   

I d.  at  51.   The r easoni ng i n Br own i s s i mi l ar  t o my concl usi on 

t hat  when a c l ai m i s based on a f ai l ur e t o act ,  we begi n by 

exami ni ng whet her  t her e was a dut y t o under t ake t he act s t hat  

wer e al l eged t o have been wr ongf ul l y omi t t ed.   Dut y r emai ns a 

hi ghl y nuanced el ement  of  negl i gence;  i t  has not  been gobbl ed up 

by t he di ssent i ng opi ni on i n Pal sgr af .  

C.  Behr endt ' s Negl i gence Cl ai m  

¶112 The negl i gence cl ai m Behr endt  pl ed can be vi ewed as 

bei ng based bot h on an af f i r mat i ve act  negl i gent l y under t aken 

and on a f ai l ur e t o act .   For  exampl e,  Behr endt  al l eged t hat  

Si l van was negl i gent  i n t he manner  i n whi ch t he t ank was 

manuf act ur ed and i n f ai l i ng t o i ssue pr oper  war ni ngs and 

i nst r uct i ons. 8  Pr esumabl y,  t he c l ai m of  negl i gent  manuf act ur i ng 

ar i ses f r om t he al l egat i on t hat  t he t ank was manuf act ur ed as a 

s i de j ob under  Si l van' s pol i cy t hat  per mi t t ed s i de j obs.   Thi s 

cont ent i on i s based on t he i mpl i c i t  al l egat i on t hat  Si l van' s 

                                                 
8 Amended Compl ai nt ,  ¶20.   Behr endt  does not  cont i nue hi s 

f ai l ur e t o war n al l egat i on bef or e us.   Per haps Behr endt  has 
dr opped t hi s al l egat i on because t he t ank coul d not  have been 
used as a pr essur e vessel  when i t  l ef t  Si l van.   See Schr ei ner  v.  
Wi eser  Concr et e Pr ods. ,  I nc. ,  2006 WI  App 138,  ¶15,  294 Wi s.  2d 
832,  720 N. W. 2d 525 ( concl udi ng t hat  t he pl ast i c sheet i ng was 
not  def ect i ve,  t her eby r equi r i ng no war ni ng,  even t hough i t  may 
have been used i n an i mpr oper  way) .   However ,  r egar dl ess of  t he 
r eason,  I  do not  addr ess t hi s c l ai m because Behr endt  di d not  
br i ef  or  ar gue i t  t o us.   Tr ut t schel  v.  Mar t i n,  208 Wi s.  2d 361,  
369,  560 N. W. 2d 315 ( Ct .  App.  1997) .  
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cr eat i on of  a pol i cy t hat  per mi t t ed s i de j obs was an af f i r mat i ve 

act  negl i gent l y under t aken.    

¶113 The maj or i t y opi ni on f ocuses on t he al l egat i on t hat  

t he t ank was negl i gent l y manuf act ur ed because of  Si l van' s pol i cy  

t hat  per mi t t ed s i de j obs. 9  Ther ef or e,  t he maj or i t y opi ni on i s 

anal yzi ng an af f i r mat i ve act ,  i . e. ,  t he cr eat i on of  t he pol i cy 

per mi t t i ng s i de j obs.    

¶114 That  t he maj or i t y opi ni on' s f ocus i s on an af f i r mat i ve 

act  i s  shown by i t s deci s i on t o empl oy Sect i on 7 of  t he Thi r d 

Rest at ement  of  Tor t s as t he f r amewor k f or  much of  i t s  

di scussi on. 10  Sect i on 7 of  t hat  Rest at ement  addr esses t he 

el ement  of  dut y f or  negl i gence cl ai ms.   I t  pr ovi des:   " An act or  

or di nar i l y  has a dut y t o exer ci se r easonabl e car e when t he 

act or ' s conduct  cr eat es a r i sk of  physi cal  har m. "   Rest at ement  

( Thi r d)  of  Tor t s :   Li abi l i t y  f or  Physi cal  Har m § 7( a)  ( Pr oposed 

Fi nal  Dr af t  No.  1,  2005) .   Sect i on 7' s di scuss i on of  dut y i s 

l i mi t ed t o af f i r mat i ve act s;  i t  does not  addr ess t he el ement  of  

dut y based on an al l eged f ai l ur e t o act .   As t he Rest at ement  

expl ai ns:  

Rel at i onshi p wi t h af f i r mat i ve dut i es t o act .   The 
gener al  dut y r ul e cont ai ned i n t hi s Sect i on i s  
condi t i oned on t he act or ' s havi ng engaged i n conduct  

                                                 
9 Maj or i t y op. ,  ¶24.    

10 I d. ,  ¶¶19- 20,  26.   
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t hat  cr eat es a r i sk of  physi cal  har m.   Sect i on 3711 
st at es t he obver se of  t hi s r ul e:   I n t he absence of  
conduct  cr eat i ng a r i sk of  har m t o ot her s,  an act or  
or di nar i l y  has no dut y of  car e t o anot her .    

Rest at ement  ( Thi r d)  of  Tor t s § 7 cmt .  l  ( Pr oposed Fi nal  Dr af t  

No.  1,  2005) .   Accor di ngl y,  because of  t he manner  i n whi ch t he 

maj or i t y opi ni on has shaped i t s di scussi on,  I  concl ude t hat  i t  

pr esumes an af f i r mat i ve act  based on Si l van' s pol i cy of  

per mi t t i ng s i de j obs.    

¶115 I t  i s  i mpor t ant  f or  t he r eader  t o be awar e of  whet her  

t he c l ai m anal yzed i s one of  an af f i r mat i ve act  negl i gent l y 

under t aken or  an al l eged f ai l ur e t o act ,  i n or der  t o f ul l y  

under st and t he deci s i on.   Her e,  i t  i s  an af f i r mat i ve act ,  t he 

cr eat i on of  Si l van' s pol i cy per mi t t i ng s i de j obs,  t hat  was 

al l eged t o be negl i gent l y under t aken.   Behr endt  has not  

pr esent ed t o us a negl i gence cl ai m based on an al l eged f ai l ur e 

t o act .   

¶116 Even t hough t he maj or i t y opi ni on empl oys § 7' s 

di scussi on of  dut y as a f r amewor k,  i t  f ocuses i t s di scussi on of  

l i abi l i t y  on t he second el ement  of  a negl i gence cl ai m,  br each. 12  

                                                 
11 Rest at ement  ( Thi r d)  of  Tor t s:   Li abi l i t y  f or  Physi cal  

Har m § 37 ( Pr oposed Fi nal  Dr af t  No.  1,  2005)  pr ovi des:   " An 
act or  whose conduct  has not  cr eat ed a r i sk of  physi cal  har m t o 
anot her  has no dut y of  car e t o t he ot her  unl ess a cour t  
det er mi nes t hat  one of  t he af f i r mat i ve dut i es pr ovi ded i n §§ 38-
44 i s appl i cabl e. "   See § 38 ( dut y i mposed by st at ut e) ;  § 39 
( dut y based on pr i or  conduct ) ;  § 40 ( dut y due t o speci al  
r el at i onshi p wi t h t he v i ct i m) ;  § 41 ( dut y due t o speci al  
r el at i onshi p wi t h per sons posi ng r i sks of  har m t o ot her s) ;  
§§ 42- 43 ( dut y due t o vol unt ar y under t aki ngs) .   

12 Maj or i t y op. ,  ¶43.  
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I t  concl udes t hat  Si l van was not  negl i gent  because i t  di d not  

br each i t s dut y of  or di nar y car e under  t he c i r cumst ance. 13   

¶117 Wi t h r egar d t o Si l van' s cr eat i on of  i t s  s i de j ob 

pol i cy,  I  agr ee t hat  Si l van di d not  br each i t s dut y of  or di nar y 

car e under  t he c i r cumst ances.   Si l van act ed af f i r mat i vel y when 

i t  cr eat ed t he si de j ob pol i cy.   Accor di ngl y,  Si l van' s pol i cy 

must  have evi denced t he exer ci se of  r easonabl e car e,  Johnson v.  

Sei pel ,  152 Wi s.  2d 636,  644,  449 N. W. 2d 66 ( Ct .  App.  1989) ,  

whi ch we have al so char act er i zed as or di nar y car e under  t he 

c i r cumst ances,  Tot sky v.  Ri t eway Bus Ser vi ce,  I nc. ,  2000 WI  29,  

¶57,  233 Wi s.  2d 371,  607 N. W. 2d 637.    

¶118 I t  i s  undi sput ed t hat  Si l van' s  pol i cy pr ecl uded t he 

manuf act ur i ng of  pr essur e vessel s as s i de j obs.   I  concl ude t hat  

t he pol i cy f or bi ddi ng t he manuf act ur e of  pr essur e vessel s was 

r easonabl e,  and Behr endt  does not  cont end t hat  Si l van' s 

pr ecl usi on of  t he manuf act ur i ng of  pr essur e vessel s as a s i de 

j ob was unr easonabl e or  t hat  i t  v i ol at ed Si l van' s dut y of  

or di nar y car e under  t he c i r cumst ances.   Fur t her mor e,  Si l van' s 

pol i cy was f ol l owed on t hi s s i de j ob because hol es wer e cut  i nt o 

t he t ank so t hat  i t  coul d not  have been used as a pr essur e 

vessel  when i t  l ef t  Si l van' s cont r ol .   Ther ef or e,  Si l van di d not  

br each i t s dut y t o exer ci se or di nar y car e under  t he 

c i r cumst ances.    

¶119 Fur t her mor e,  t he t ank t hat  l ef t  Si l van di d not  cause 

Behr endt ' s i nj ur i es.   I t  was t he act i ons of  t hi r d par t i es 

unaf f i l i at ed wi t h Si l van t hat  cr eat ed t he t ank t o whi ch ai r  

                                                 
13 I d.  
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pr essur e coul d be appl i ed,  whi ch t ank caused Behr endt ' s 

i nj ur i es.   

I I I .   CONCLUSI ON 

¶120 I n concl usi on,  t he negl i gence cl ai m t hat  was ar gued t o 

us i s based on t he al l egat i on of  an af f i r mat i ve act  negl i gent l y 

under t aken.   I t  i s  not  based on an al l eged f ai l ur e t o act .   

Ther ef or e,  t he maj or i t y ' s anal ysi s r el y i ng on t he det er mi nat i on 

of  br each,  r at her  t han dut y,  i s  appr opr i at e i n t hi s i nst ance.  

¶121 Accor di ngl y,  I  r espect f ul l y concur  i n t he maj or i t y 

opi ni on.  

¶122 I  am aut hor i zed t o st at e t hat  Just i ces ANNETTE 

KI NGSLAND ZI EGLER and MI CHAEL J.  GABLEMAN j oi n t hi s concur r ence.  
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